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SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”—Milton 


To assist trust officers in meeting their responsibility and realizing their op- 
portunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those pro- 
viding outstanding and well-rounded education. 


Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 


Trust Companies Magazine will be glad to cooperate with its readers in sup- 
plying further information on these recommended schools. 


Menlo School and Junior College 
Two Schools—Same Campus 


Near Stanford University 
Non-military Non-sectarian Non-profit 


High School Junior College 
Grades 9—12 Grades 13—14 


Students transfer to Stanford or other universities at end of 12th grade, 13th grade, 
or 14th grade, depending upon satisfactory preparation. 


Catalogs available 


Lowry S. Howard, President 
Menlo School and Junior College, Menlo Park, California 


Riverdale Country School [ALLEY FORGE 


Thirty-Second Year MILITARY ACADEMY 
AT THE NATION’S SHRINE 


College preparation for boys. High college PREPARATORY for college or 


i i i : business. B 
record. Scholarly, friendly teaching. Fireproof seas. See 12 to 20. Also 


stone dormitory with 100 single rooms. Coun- ministration. Enreliment doubled 
. : in past five years. N fi of 
try surroundings, outdoor sports, athletics. ce ee Tass, How Greprest 


Proximity to New York offers unusual cultural building and library, large rec- 

sa . * reation and riding hall, stables, 
opportunities in music and fine arts. Summer cymmestom,  taeoased’” tneulty, 
travel abroad. High scholarship standards with 
special supervision for individual 


Illustrated catalog =! q student. All sports, golf, polo. 
; . Cavalry. Infantry. Senior 


FRANK S. HACKETT, Headmaster ! R.0.T.C. Band. Highest Gov- 


° " « ernment rating. 
Riverdale-on-Hudson, New York . =: Far cane, cite ee ©. 
‘ th WAYNE, PA.* 


OAK GROVE 


A FRIENDS SCHOOL FOR GIRLS 


Emphasizes Preparation for College and Gracious Living. Excellent Cultural 
Departments under talented Instructors in Music, Art and Expression. 
Graduate Course Secretarial Science. Physical Education includes Correc- 
tive, Aesthetic, and Recreational Program. Upper and Lower Schools. 
Joyous Outdoor Life among Beautiful Maine Hills. Riding included. 


and Mrs. Robert E. Owen, Principals ~ Box 400 © Vassalboro, Maine 


Mr. 





Has the Trustee Viewpoint Changed? 


Fetters Impeding the Constructive Discharge of 
Fiduciary Duties 


DONALD HOLBROOK 
The Holbrook Company, Boston 


The effects of kaleidoscopic economic changes during the past genera- 
tion, as they necessitate realignment of the trustee perspective, are 
portrayed herein by Mr. Holbrook, prominent private trustee, and a highly 
qualified observer of the fiduciary scene, both here and abroad. He has 
kindly consented to present this elaboration of some of the highlights sug- 
gested by his recent book “The Boston Trustee.”—Editor’s Note 


HE word trustee, as a description, 

has been nearly as much abused 
as the word trust, which by itself or 
with qualifying adjectives has covered 
a field certainly never originally con- 
templated by those engaged in fiduciary 
practice. 

For the purposes of this article I 
refer to a trustee as one engaged in a 
fiduciary capacity in the management 
of capital which has been set apart for 
individuals or specific purposes under 
instructions laid down by the creator 
or owner, the trustee being authorized 
and limited by the provisions of a trust 
indenture intended to function over a 
period of many years. 

To clarify further the basis of our 
discussion we should define the function 
of a trustee. Certainly one who as- 
sumes the responsibility of managing 
capital for the benefit of individuals 
under a trust indenture cannot, or at 
least must not, be limited to a single 
phase of investment management. He 
should make available to his clients 
personal, tolerant and _ constructive 
counsel based on a lively interest in 
and an understanding of the social 
order, the ramifications of business and 
the trends in economics. With this 
background he should give primary em- 
phasis to the task of conserving, in its 
broadest sense, the capital in his 
charge, giving due weight to the cir- 
cumstances of a beneficiary where not 
in conflict with the terms of the trust 
instrument. 


New Fields to Conquer 


While the necessity for making per- 
sonal and friendly counsel available to 
beneficiaries on a variety of matters . 
has not changed fundamentally, al- 
though it has assumed increased im- 
portance, it is my contention that the 
factors influencing the proper manage- 
ment of capital under trustee adminis- 
tration have radically changed. An in- 
vestment viewpoint has been brought 
about quite different from that held by 
fiduciaries in the days now long gone 
by and not provided for in many of our 
state laws, which limit or define the 
legal responsibility involved in trust 
practice. 


It has been only within the past 
thirty years that a tremendous expan- 
sion in public financing in both bonds 
and stocks has made available broadly 
diversified vehicles of investment, 
which not only opens up the question 
as to what is now a proper trustee in- 
vestment, but also brings about a new 
concept of trustee perspective which 
can no longer be within provincial 
limitations. 


It is a far cry from the task of recog- 
nizing real estate values, operating a 
small family business or selecting 
senior mortgage railroad bonds to the 
complicated picture presented by in- 
dustrial, utility and municipal bonds 
and stocks now crowding the records of 
the stock exchanges and tabulated in 
long listings regularly furnished by in- 
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vestment bankers. Nor has the devel- 
opment in government and state admin- 
istration adhered to its earlier precepts. 
The federal income tax dates only from 
1913, the inheritance tax from 1916, 
and from then until the present so 
many new forms of taxes—to mention 
only one, that monstrosity known as the 
capital gains tax—have affected, or cer- 
tainly should have affected, many of 
the trustee policies perhaps considered 
heretofore of so fundamental a nature 
as to escape alteration or complete 
change. 


Taxes, Cash and Conservation 


If the beneficiary of a large volun- 
tary trust estate has added to his in- 
come tax, profits, perhaps wisely taken 
from the standpoint of immediate con- 
servation, an amount equal to or in 
excess of his previous year’s income, 
should this not change the long-term 
arrangement of a sound investment 
program? Is it not proper for a trustee 
to translate a paper loss into an actual 
one if a substantial and proper tax sav- 
ing can thus be brought about as pro- 


vided by law, and should there be any 
personal liability attached to the trus- 
tee’s action for this form of conserva- 
tion? 


Have there not been times during the 
past ten years when the holding of 
cash for an extended period, where the 
circumstances of the beneficiary per- 
mitted the consequent reduction of in- 
come, would have proved to be the 
soundest policy? And yet there is a 
case of not so many years ago where 
a court brought in a verdict of gross 
negligence against a trustee because in 
its opinion he had failed immediately 
to invest available cash in income-pro- 
ducing securities. 

Should not the results of trustee man- 
agement be judged on what has been 
accomplished over a period of time rela- 
tive to the total principal value and 
total or average income return? Or 
should the trustees’ efforts be restrict- 
ed and the important theory of adequate 
diversification be ignored through fear 
that one security might go sour? In 
the latter case the fear is usually real- 
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ized and the security portfolio is not 
of such a nature as to provide an off- 
setting factor. 


Greater Duties—Greater Rights 


There is a mass of accumulated evi- 
dence which should prompt any trust 
founder to incorporate broad manage- 
ment powers in his trust vehicle which 
should allow the manager to have the 
same wide latitude as the founder would 
have in guiding his own affairs. 

It is greatly to the interest of sound 
management that all fiduciaries, both 
corporate and private, bring effort to 
bear on the education of prospective 
trust founders along this line. Nor 
should this education stop with the 
trust founder alone. The probate judge 
who is called upon to render an opinion 
on trustee acts can only follow the 
wording or his interpretation of the 
law. 

Laws affecting trustee responsibility 
must be brought up to date in those 
states now operating under regulations 
designed for trust practice of fifty years 
ago, or great harm to the proper conser- 
vation of capital and unnecessary and 
unfair liability will accrue to trustee 
management. 

Investment Powers—Here in Massa- 
chusetts, where many consider our trus- 
tee laws to be particularly favorable 
to sound trust administration, we may 
be deluding ourselves as to the final 
legal concept of many of our acts. The 
law, which has not been changed for 
many years, as I interpret it, does not 
actually define the rights of a trust 
founder to make broad provisions re- 
stricting the liability of his trustee or 
permit the founder to authorize the 
same elasticity in his trustees’ manage- 
ment as he would have himself. 

It has been stated in certain legal 
quarters that if the question ever came 
up for issue a judge might deny such 
provisions in an indenture which the 
court might interpret as being against 
the public interest. Should not the Leg- 
islature be convinced of the necessity 
ot passing laws affecting trusts which 
would permit the founder when creat- 
ing a trust to approximate the same 
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rights as an individual which he now 
exercises when making a will? 

Dividing Fee Burden—In Massachu- 
setts we are still using in the majority 
of cases a rate of trustee fee based 
on income. The original concept of this 
type of fee was undoubtedly based on 
the theory that income should be em- 
phasized and that a charge against cap- 
ital was a form of depletion to be stud- 
iously avoided. 

Is it more unsound to base a fee for 
‘proper management against capital, 
certainly in itself a form of insurance, 
than the undeniable right of govern- 
ment to deplete the principal through 
inheritance taxes? Should not the fees 
for management be based both on cap- 
ital and income and through this division 
limit the heavy burden which income 
would have to bear if trust management 
made a charge in keeping with its great- 
ly increased responsibilities? 


Freedom from Time-Consuming Detail 


Reverting back to my introduction 
which pointed out as one of the func- 
tions of a trustee the importance of 


personal counsel on many diverse sub- 
jects and the fact that it must accom- 
pany investment management, I am led 
to make the following observations. 

I have noted with concern the degree 
to which many trust officers are tied 


to routine. Certainly one of the most 
important means of acquiring a broad 
perspective and contacts with business 
and financial leaders is through asso- 
ciations established outside the office. 
A trust officer should have all of the 
personal qualifications which one would 
like to find in an individual under pri- 
vate trusteeship and in addition he has 
the obvious advantage of group asso- 
ciation and continuity. 

If I were a trust beneficiary calling 
on my bank, I would have more confi- 
dence and respect for their judgment 
and management if it were necessary 
to make an appointment to see the trust 
officer assigned to me and if upon keep- 
ing the appointment I received his un- 
interrupted attention until the purpose 
of my call had been accomplished; if I 
knew that he travelled occasionally to 
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New York, Chicago, San Francisco or 
even abroad to enlarge his contacts 
(which, of course means the bank’s con- 
tacts) and has the opportunity to main- 
tain a broad perspective. 

I would like to feel that the trust de- 
partment could function efficiently if 
he were not to punch the time-clock 
regularly at 9:00 A. M., or if he were 
playing golf on a Wednesday afternoon. 
I would be pleased and get a better im- 
pression to find out that he would not 
have to stay until 5:30 each afternoon 
because he must supervise the closing 
of the vaults. 

The physical arrangement of some 
corporate fiduciary trust departments 
seems far afield from the atmosphere 
of privacy and non-commercialism 
which I believe essential to trustee 
practice. There is nothing reassuring - 
about a large open space with trust of- 
ficers seated in regular rows of furni- 
ture placement. I am sure there must 
be a psychological effect which subcon- 
sciously, perhaps, but nonetheless im- 
pressively, brings out the thought of 
the operations of a machine. 


A Self-Sufficient Unit 


I like to picture the trust department 
as presenting an attractive suite-with 
a number of individual offices where 
privacy reigns supreme. I like to think 
of the trust officers as being broad- 
gauged men neither bound by strict 
routine nor provincial viewpoint. I like 
to think of them as I would of a group 
of successful professional men with the 
human characteristics, authority and 
privileges which such a group would 
enjoy. 

I would like to see the trust depart- 
ment a definitely separate organization 
from the rest of the bank’s activities, 
perhaps even a separate corporation. 
I would not be impressed with the fact 
that Mr. Smith was a member of the 
Trust Committee, having been made a 
director of the bank largely because 
he was president of a successful local 
corporation and it was hoped might 
bring substantial business to the in- 
stitution. I might not be impressed 
with the qualifications of this Mr. Smith 
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adequately to assist the trust officers 
in the management of a trust portfolio 
or the proper handling of problems 
confronting a beneficiary. 

Mr. Jones or Mr. Smith would be 
busy men in their own great corpora- 
tions. They might know something 
about a few well-known securities. 
They might know a great deal about a 
few securities based on enterprises 
with which they were connected. I 
would not feel that this made them 
comparable to an adviser who had 
made a life-long study of economics 
and security problems and who was 
paid for his advice. 


Incentive for Investment Responsibility 


In the trust department which I vis- 
ualize, or the separate corporation, the 
associate counsel to whom the trust of- 
ficers would turn on questions of in- 
vestment policy and even on the per- 
sonal application of individual prob- 
lems would be men who had spent a 
lifetime in the field of investment fin- 
ance, and one or more of the associate 
counsel or trust committee would be a 
trained, practical economist. 


These gentlemen I hope would be 
paid a salary for the proper respon- 
sibility which they should assume. 
They need not spend all, or a large 
part of their time at the bank. They 
may and should have other business 
obligations. Pay one thousand dollars 
a year each to not over five trust com- 
mittee members of the right caliber and 
there should be provided a degree of 
attention which through stimulation as 
well as investment supervision should 
reap untold benefit for the bank’s clien- 
tele. 

I believe that the corporate fiduciary 
has a tremendous opportunity to render 
trustee service in a modern and con- 
structive fashion. The feeling held in 
some quarters that banks lack the per- 
sonal touch and have a machine-like 
atmosphere can easily give over to an 
improved type of organization which 
neither the status of the present private 
trustee nor that of the present corpo- 
rate fiduciary, in most cases, has been 
able to reach. 
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New Jersey Bill Broadens Field 
For Trust Investments 


There has been introduced in the New 
Jersey Senate a measure seeking to ex- 
pand the list of investments legal for 
trust funds, making changes in existing 
statutes whose requirements and direc- 
tions have long since been outdated. The 
bill, S.B. 149, is sponsored by the New 
Jersey Bankers Assn. whose Special 
Committee worked on the subject for 
three years. Major changes are: 

Section a: Makes several fully guar- 
anteed Government bonds eligible. 

Sections b and c: Makes slight changes 
re bonds of New Jersey and other states. 

Section d: Makes municipal bonds of 
New Jersey not in default eligible and 
omits limitations of debt. 

Section e: Out-of-state municipal 
bonds made expressly eligible, instead of 
referring to Savings Bank Act. 

Section f: Makes changes in standards 
for railroad investments. 

Section i: Makes Canadian government 
bonds eligible. 

Section 7: Same as Section e with re- 
spect to utility bonds. In addition, slight 
changes in standards are proposed. 

Section k: Makes certain water bonds 
eligible. 

Section 1: Makes certain operating 
utility debentures eligible. 

Section m: Makes telephone compan- 
ies’ obligations legal. 

Section n: Makes certain utility pre- 
ferred stocks available. 

Section o: Makes 
bonds eligible. 

Section p: Makes certain industrial 
preferred stocks legal. 


some _ industrial 


San Francisco Chosen for Pacific 
Trust Conference 


The Pacific Coast Trust Conference will 
be held this year in San Francisco on Nov- 
ember 9, 10 and 11, according to the tenta- 
tive plans. These dates were chosen in or- 
der that delegates would be able to attend 
the conference in San Francisco and then 
proceed to Houston to the American Bank- 
ers Association Convention on November 
14, 
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Phovitene Trust Company is one of 
the Philadelphia institutions with a 


tradition for protecting the welfare 


of many Philadelphia families. 
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The 
New York Trust 
Company 


Member of the Federal RKeseroe System, of the New York Clearing House Association and of the Federal Deposit Insurance Cor poration 


I0O BROADWAY 
40th St. & Madison Ave. Fifth Ave. & 57th St. 


CONDENSED STATEMENT OF CONDITION 
At the close of business, March 31, 1938 


ASSETS LIABILITIES 


Cash on Hand, and in Fed- 
eral Reserve and Other 
Banks... .  .  .$ 94,733,411.95 


Exchanges, Collections and Outstanding 
and Cer- 


Deposits . $311,523,502.26 


Other Cash Items . . 32,480,044.62 tied 
United States Government Checks . 15,306,879.57 326,830,381.83 


Securities . . . . . 116,324,025.11 
Reconstruction Finance Dividend Payable April 1, 

Corporation Notes . .  2,500,000.00 > eee 625,000.00 
Other Bonds and Securities 9,910,164.58 
Loans, Discounts and Accounts Payable and Other 

Bankers’ Acceptances . 110,266,361.32 Liabilities AG mfg 3,273,952.98 
Interest Receivable, Ac- 

counts Receivable and Acceptances and Letters of 

Other Assets . _ 2,071,129.81 Credit. . 7,595,737.44 
Real Estate Bonds and ' ; 

Mortgages 4,814,681.84 Acceptances, ctc., Sold with 
Customers’ Liability for Our Endorsement 7,529,584.99 

Acceptances and Letters 

of Credit 7,365,884.68 
Liability of Others on Ac- Capital . 12,500,000.00 

ceptances, etc., Sold with 

Our Endorsement - 7,529,584.99 Surplus . 25,000,000.00 
Equities in Real Estate 898,112.30 
Banking Premises—Equity Undivided 

and Leasehold ; 2,566, 374.47 Profits . 2,812,789.69 40,312,789.69 


$391 ,459,775.67 $391 459,775.67 


Reserve for Contingencies . 5,292,328.74 


United States Government obligations and other securities carried at $11,997,604.60 in the above 
statement aie deposited to secure public and trust deposits and for other purposes required by law. 
arr ee eee 
Trustees 
MALCOLM P. ALDRICH B. BREWSTER JENNINGS 

New York FRANCIS B. DAVIS, JR. Socony-V acuum Oil Co., Inc. 
President, United States Rubber Co. 
ARTHUR M. ANDERSON ROBERT A. LOVETT 
J. P. Morgan & Company HARRY P. DAVISON Brown Brothers Harriman & Co. 


J. P. Morgan & Company HOWARD W. MAXWELL 
MORTIMER N. BUCKNER Mis Sak 
Chairman of the Board RUSSELL H. DUNHAM 
President, Hercules Powder Company HARRY T. PETERS 
JAMES C. COLGATE New York 
James B. Colgate & Company SAMUEL H. FISHER —pe 


Litchfield, Conn. ’ 
ALFRED A. COOK fi Sage, Gray, Todd & Sims 
Cook, Nathan, Lehman & Greenman ARTEMUS L. GATES LOUIS STEWART, SR. 


President New York 
WILLIAM F. CUTLER 
Vice-President F. N. HOFFSTOT VANDERBILT WEBB 


American Brake Shoe &” Fay. Co. New York Curtis, Belknap ©” Webb 





Court Accountingss and Allowances 


An Outline of Effective Procedure for Protection 
of Beneficiary and Trustee—Dangers of Rigidity 


GUY NEWHALL 
Of the Massachusetts Bar 


The existence of an incongruous and generally unscientific variety of 
requirements governing court accounting by trustees, with very detailed 
annual accounts at one extreme, and complete lack of even authority to 
obtain any judicial settlements at the other, led Trust Companies Magazine 
to request Mr. Newhall to present an analytical review of the objectives 
and the procedures which have been developed through generations of 


experience in Massachusetts. 


The author is eminently qualified to raise 


these considerations, for comparative purposes, by reason of his prom- 
inence in the field of probate law. His recent book “Settlement of Estates 
and Fiduciary Law in Massachusetts,” is the result of long and intensive 
studies and practical experience in the legal administration of estates. 


—Editor’s Note. 


HE proposal of a Uniform Trustees’ 

Accounting Act has called attention 
to a somewhat acute situation existing 
in some jurisdictions. Apparently many 
states have no adequate statutory or oth- 
er regulations regarding the filing and 
allowance of trustees’ accounts. 

In the first place, I suppose the reason 
for lack of adequate regulation is that, 
historically, trusts were a matter of 
equity rather than of probate jurisdic- 
tion. While most states early made 
provision for the allowance of wills and 
the settlement of estates of deceased 
persons, setting up in many cases special 
courts such as Orphans’ Courts, Surro- 
gate Courts, Probate Courts, etc., trusts 
in the early days were left more or less 
where they had grown up, namely in the 
equity courts. In modern times the ten- 
dency has been to place trusts in the 
probate courts along with wills and ad- 
ministrations, where they would seem to 
belong, since most trusts are testamen- 
tary. In Massachusetts the great bulk 
of trust problems are handled in the pro- 
bate courts, although there is still a con- 
current jurisdiction in equity in many 
matters. 

The problem of trustees’ accounting 
naturally divides itself into three differ- 
ent topics. 


(1) The duty of a trustee to file ac- 
counts at regular intervals, and the ma- 
chinery for enforcing this obligation. 


(2) The right of a trustee from time 
to time to have his accounts to date com- 
pletely and finally settled and approved, 
for his own protection. 


(3) The form of trustees’ accounts 
and the judicial machinery for passing 
upon them. 


Duty To Account 


The first proposition is so fundamental 
that it requires no discussion, namely, 
that a trustee should keep careful ac- 
counts and should render these accounts 
into court from time to time. How fre- 
quently is merely a matter of custom. 
By custom we have adopted the idea of 
annual accounting. Annual accounting 
is the law in Massachusetts and presum- 
ably in most states which have legislated 
on the subject. 

The more important question is the 
method of enforcing the obligation. This. 
does not require any elaborate statutory 
provisions. The Massachusetts statute 
(G. L. 206, § 1) merely provides that any 
trustee required by law to file a bond in 
the probate court must file an account in 
that court at least once a year, unless. 
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LOAN AND TRUST 
COMPANY 


WASHINGTON, D. C. 


Pioneer Trust Company of the Na- 
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excused by the court; and oftener if re- 
quired. The bond contains a similar 
clause as one of its conditions (G. L. 
205, § 1). These provisions are the same 
as those applicable to executors and other 
fiduciaries. (Note:—A voluntary trust, 
or a trust inter vivos, unless it has come 
into the probate court by the court’s ap- 
pointment of a trustee to fill a vacancy, 
would not be within the scope of the 
above statute. Accounting by such a 
trustee would be to an equity court and 
governed by the general principles of 
equity practice). 


In the case of a probate trust, if the 
trustee neglects to account, any party 
interested in the trust may file a simple 
petition asking that he be ordered to ac- 
count. (Colby v. Stearns, 270 Mass. 
461). Under our practice the court au- 
tomatically issues an ex parte order re- 
quiring an account to be filed on or be- 
fore a certain date. If it is not filed on 
that date, the party requesting the ac- 
count may petition for the trustee’s re- 
moval. The court may also enforce its 
decree by contempt proceedings. As an 
alternative remedy the beneficiary can 
sue the trustee on his bond for his fail- 
ure to account. Whether in the case of 
a stubborn trustee the court can proceed 
to make up an account and charge him 
with it has not been definitely deciaed 
in Massachusetts. (Note: The author 
has pending at the present time in the 
Supreme Judicial Court a case which 
will decide that question.) It could in 


any event be done in a suit on the trus- 
tee’s bond. 
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Trustee’s Right to Protection Through 
Adjudication 


The view seems to be generally accept- 
ed that a trustee is entitled from time to 
time to have his accounts definitely set- 
tled by judicial decree. The result is to 
give him a clean slate, so that in hearings 
on subsequent accounts he will not be 
open to attack as to matters covered by 
prior accounts. In Massachusetts a dis- 
tinction is drawn between the mere “al- 
lowance” of an account and the adjudi- 
cation and determination of the items of 
an account. The latter is a final act 
closing the door on the acount, unless it 
is later reopened upon proper proceed- 
ing to correct an error due to fraud or 
mistake. 


The statute makes no special provision 
for the mere allowance of a trustee’s ac- 
count. If the account appears to be as- 
sented to by the parties interested the 
court in the exercise of its judicial power 
will allow it, if so requested, and some- 
times without being requested. Some- 
times a series of accounts will be filed by 
a trustee and allowed to accumulate 
without any action being taken with re- 
gard to them. If the accountant wishes 
to have the account allowed and has not 
the necessary assents, he asks for a ci- 
tation to be issued, to be served on the 
parties interested, or published in a 
newspaper, or both. 


The whole practice, both on the part 
of the court and on the part of trustees, 
is very casual, because of the lack of 
finality attached to the proceedings. If 
the account happens to be a final account 
closing the estate or trust by final dis- 
tribution, much greater care is exercised 
by both the court and the accountant to 
make sure that all parties interested are 
before the court. All this is purely a 
matter of practice as developed in a com- 
mon law state by rules and by judicial 
decisions, without the aid of any statute. 


Automatic Right of Reopening 


The reason for the lack of finality 
above referred to is found in a statutory 
provision (G. L. 206, § 19) to the effect 
that in the settlement of any account all 
prior accounts filed by the same accoun- 
tant may be reopened for the correction 
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of errors or mistakes. There is no ex- 
ercise of judicial discretion about it. The 
reopening is automatic and of right. 
Thus, suppose a trustee files five annual 
accounts, all assented to by the parties 
interested and allowed by the court. On 
the filing of the sixth account any party 
aggrieved may reopen the entire series 
and attack items in any of the accounts. 

There are only two qualifications to 
this proposition. First, if any item in 
the prior accounts was disputed and ac- 
tually heard and determined by the court, 
it may not be reopened except by per- 
mission of the court. Secondly, the 
right to reopen does not apply to ad- 
judicated accounts. If any account in 
the series has been adjudicated in the 
manner hereinafter explained, nothing in 
that or any prior account can be auto- 
matically reopened. (Greene v. Spring- 
field Safe Deposit & Trust Co. 1936 
A. S. 1525.) 


Effect of Allowance 


The statutory provision as to adjudi- 
cation (G. L. 206, § 24) is in substance 
that the court may at any time order, 
and the accountant may after two years 
from a former adjudication request, 
that the items in his accounts be finally 
determined and adjudicated. Notice 
must be given to all parties interested, 
and if the interest of any person un- 
born, unascertained, or legally incompet- 
ent is not represented except by the ac- 
countant, a guardian ad litem or next 
friend must be appointed to represent 
such person. In practice notice by pub- 
lication in a newspaper is usually re- 
quired. 


This statute offers to a trustee a sim- 
ple and easy procedure for having his 
accounts finally passed upon. When an 
account has once been adjudicated the 
trustee is protected as to all matters cov- 
ered by it and all prior accounts, includ- 
ing the propriety of the investments as 
listed in the account. They can be re- 
opened later only as to particular items 
as to which fraud or manifest error can 
be shown. (Greene v. Springfield Safe 
Deposit & Trust Co., supra; North 
Adams National Bank v. Curtiss, 278 
Mass. 471.) 


COMPLETE 
FIDUCIARY 
SERVICE 


for 


NORTHERN NEW ENGLAND 


National Bank of Commerce 
of Portland, Maine 


The result of the foregoing rules is 
rather peculiar. If an account, such as 
an executor’s or administrator’s, or a 
trustee’s showing final distribution, is 
actually a final account, a mere allow- 
ance, provided all parties interested as- 
sent or have notice, is equivalent to an 
adjudication; but if the account is one 
of a series and is followed by later ac- 
counts, nothing but a formal adjudica- 
tion under the statute will prevent the 
prior accounts from being automatically 
reopened. 

Such a distinction seems absurd, and 
a bill is now pending in the legislature 
the purpose of which is to do away with 
the term adjudication and give to the 
allowance of an account the same re- 
quirements and effect as now apply to 
adjudication. This will not, however, 
in any way diminish the right of a trus- 
tee to have his accounts finally passed 
upon by the court. 


Form and Method of Accounting 


The proposed Uniform Trustees’ Ac- 
counting Act prescribes in minute detail 
the form and contents of the account, the 
time for filing it, and the method of 
handling it in court. It leaves little to 
the imagination, and makes no allowance 
for the intelligence of the courts or the 
bar, or the ability of the courts them- 
selves to make rules and forms to govern 
the practice in accounting. If probate 
accounting were a new thing, like the 
motor vehicle law, this might be neces- 
sary, but there must already exist in 
each state some law and practice on the 
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subject. From the point of view of a 
common law state, where as little is 
written into the statutes and as much 
left to the discretion of the court as is 
possible, there seems to be an unneces- 
sary amount of rigid and detailed re- 
quirements in the statute. 


By comparison, the provisions of the 
Massachusetts statutes are very simple. 
G. L. 206, § 1, as previously explained, 
merely requires annual accounting. Sec- 
tion 2 provides that the account shall be 
for a period distinctly stated therein, 
and consist of three schedules; the first 
showing the personal property according 
to the inventory (or the balance of the 
prior account), together with income re- 
ceived, profits on sales, etc.; the second 
showing payments, charges,-losses and 
distributions; and the third showing the 
balance of the account and changes of 
investment. A trustee must list receipts 
and payments of principal and income 
separately. Section 3 provides that the 
accountant may be examined on oath be- 
fore the court upon any matters relative 
to the account. Section 5 provides in 
substance that the court may examine 
the investments, require the production 
of the securities, and compel the replace- 
ment of any improper investments. 


The foregoing are the principal statu- 
tory provisions. Under their power to 
prescribe forms the probate courts have 
established the form of a trustees’ ac- 
count as consisting of five schedules— 


A—Receipts on account of princi- 


pal 
D—Receipts on account of income 
B—Expenditures on account of 


principal 

E—Expenditures on account of 
income 

C—Balance on hand, or list of in- 
vestments 


Elasticity and Simplicity 


As these schedules do not clearly show 
changes of investments, some corporate 
trustees add a sixth schedule, “F’’, show- 
ing such changes. Accounting is sim- 


ple, and reasonable condensation is per- 
mitted. 
209.) 


(Merrill v. Everett, 1936 A. S. 
The theory of the latter ruie is 
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that under the practice which permits 
parties to file interrogatories freely to 
obtain information, and under the rule 
permitting the accountant to be exam- 
ined on oath before the court, an object- 
ing party may easily obtain all the de- 
tails he desires to any particular phase 
of the accounting. The whole practice 
is elastic, and much is left to the discre- 
tien of the probate judge in the parti- 
cular case. 


Curiously, as stated above, the Massa- 
chusetts statutes make no provision for 
the machinery of filing and presenting 
an account for allowance as distinct from 
adjudication. The procedure is, none 
the less, definitely established, although 
wholly a matter of practice, rules and 
forms. When an account is filed, if it is 
assented to by all parties interested, the 
court allows it as a matter of routine. 
If it is not so assented to, a citation is 
taken out and served on all parties in- 
terested, either by personal service or by 
registered mail; and if necessary, by 
publication. The form of the citation 
governs the service. If the court deems 
it necessary, a guardian ad litem is ap- 
pointed. If no one appears to object on 
or before the return day, and the guar- 
dian ad litem, if any, assents, the ac- 
count is allowed as a matter of course. 
If anyone objects, there is a hearing. 


The Uniform Trustee’s Accounting Act. 


Taking up the Uniform Trustees’ Ac- 
counting Act in detail, section 3 seems 
to call for a mass of detail which in most 
cases, at least under conditions similar 
to those in Massachusetts, is unneces- 
sary, and tends to make trust accounting 
a needless burden. In the long run this 
extra burden is going to be passed on to 
the beneficiaries as an expense. Take 
clause (b) for example. Most of the 
information required is already a mat- 
ter of record in the papers on file in the 
court. Most trustees’ accounts are as- 
sented to by the beneficiaries and allowed 
by the court in ordinary course. An un- 
satisfied beneficiary can always call for 
the information herein prescribed, if he 
wishes it. It would seem that Sections 
3-5 could be greatly simplified by leav- 
ing most of the details subject to the or- 
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COMPLETE 


“TRUST 


SERVICE 


Our complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor. Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


City Nationat Bank 
AND TRUST COMPANY of Chicago 


der of the court. Sections 6 and 7, deal- 
ing with the procedure for giving notice 
to interested parties, seem to be satis- 
factory subject to being modified to fit 
the nomenclature and practice of differ- 
ent states. Section 8 seems to be need- 
less, as vouchers can always be demand- 
ed if desired. Section 9 as to guardians 
ad litem seems excellent and is even more 
elastic than the Massachusetts rule. 
Likewise Section 11 as to the procedure 
in respect to, and the effect of the al- 
lowance of the account covers the ground 
very satisfactorily, except that I ques- 
tion the advisability of any arbitrary 
time limitation on the right to reopen 
the account for fraud. 

Sections 12 and 13, dealing with non- 
testamentary or what are commonly 
called voluntary trusts, raise an inter- 
esting question of policy. In Massachu- 
setts trustees of voluntary trusts do not 
account to the probate court unless the 
trust becomes a probate trust through 
the appointment by the probate court of 
a trustee to fill a vacancy. Otherwise 


trustees owe no duty to account accept 
to the beneficiaries unless required to 
by a court of equity. Many such trusts 
are created and go through their entire 
history without ever seeing the light of 
a courtroom; and this probably repre- 
sents the intention of the creator of the 
trust in most cases. It seems to me that 
a wiser provision would be merely to re- 
quire such a trustee to account to the 
probate court in the same manner as 2 
testamentary trustee if and when re- 
quired by the court upon the request of 
any party interested. 

Sections 15 and 16 are unobjection- 
able, but might be considerably short- 
ened, and the same applies to Section 
17. Sections 18 and 19 are likewise un- 
objectionable, but seem to be merely af- 
firmations of what would be the law 
without any statute. Section 20 is very 
valuable, and bears out my earlier re- 
mark that many of the detailed require- 
ments of the first three sections are un- 
necessary. Section 22 is of course rea- 
sonable and proper. 
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Summing up, it seems to me that the 
statute in its broad outlines lays down 
an excellent uniform plan for trustees’ 
accounting, but that it goes into alto- 
gether too much detail. It is like enact- 
ing a complete motor vehicle law as a 
part of the state constitution, thereby 
making it too rigid. The large major- 
ity of trusts are handled with complete 
satisfaction to all parties and with a 
minimum of legal formalities. What is 
the need of making arbitrary require- 
ments of much greater formalities (and 
greater burdens on the trustee) in such 
cases ? 

A much better policy, it seems to me, 
would be to outline in broad and at the 
same time simple terms the general ob- 
ligations of trustees in the matter of 
accounting and the procedure for and 
effect of the allowance of their accounts; 
and then give the probate courts ample 
powers to make rules and prescribe 
forms covering such details as the 
courts may from time to time find neces- 


sary. 


[It is becoming generally conceded by 
trustees that the existence of trusts, par- 
ticularly those with discretionary pow- 
ers, in which no court accounting is pro- 
vided for over a period of many years, 
creates a potential liability in propor- 
tion to the duration of the trust. A 
court review, and some relief through 
determination of liability at reasonable 
intervals while the pertinent conditions 
are still adequately recognized, is con- 
sidered as a procedure meriting serious 
consideration.—The Editor] 


More Than a Democratic Spirit 


When inventory is taken of American 
resources, it is commonplace to stress our 
natural assets and to point to the enormous 
stocks of human energy that made possible 
the successful exploitation of the nation’s 
physical resources. But there is one re- 
source that is almost forgotten and. too 
seldom exploited. That is the democratic 
spirit that pervades our national life. 

Its principal significance is this: The out- 
standing genius of this country is that we 
have liquidated the caste system which un- 


TRUST COMPANIES 


derlies the social fabric of all Europe and 
Asia. 

To prove that this is not pure fancy— 
mere rhetoric—we could cite the observa- 
tions of unprejudiced individuals who have 
come closely in touch with our social and 
industrial life. Such men as Dubreuil, the 
French labor executive, who came to this 
country a few years ago and lived closely 
within our industrial system, have testified 
to their amazement at our lack of caste 
system. They found in the spirit of in- 
dustrial workers and executives among 
whom they lived in the United States this 
social attitude which differed so profoundly 
from that which prevailed in Europe and 
Asia. 


This should give us a head start in out- 
distancing the rest of the world in the 
handling of labor relations. 


What executives must do is not keep 
their good nature—their natural American 
humanitarian spirit—in an air-tight com- 
partment for their social life only, but carry 
it over into their industrial activity. It 
must be interwoven into the fabric of their 
educational programs. They must scrap 
any economic prejudices which they may 
have and bring into the program rather this 
social, humane good nature with which they 
approach their other activities. 


This policy of democratic understanding 
is not an impractical ideal advanced by 
gushy social workers. A diplomatic, demo- 
cratic attitude on the part of an executive 
has become a real business asset. 


I could cite instance after instance of 
foremen and executives who had to be re- 
placed because of lack of this spirit—men 
who were technically competent. I recall 
particularly a foreman in a certain plant 
who was technically capable but who in- 
sisted upon maintaining a dictatorial, auto- 
cratic attitude which was out of keeping 
with the policy of the company; this man 
was reluctantly discharged. I know of oth- 
er—more important—executives who were 
displaced because, though excellent produc- 
tion men, they insisted upon being stiff 
martinets instead of democratic leaders. 


In industry the democratic non-class at- 
titude pays. 


It is good business. 
SAM A. LEWISOHN 
Vice President and Treasurer, Miami 
Copper Company; Former Chairman of 
the Board of the American Management 
Association. 
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ly SERVING others well we best 
serve ourselves—a sound business 
maxim for any bank. We maintain 
for the use and benefit of our cor- 
respondents quite as much as for 
our own purposes: 


® A Credit Department which specializes 
in assembling accurate credit data. 


© A Foreign Department of long ex- 
perience equipped to handle all types of 
foreign exchange. 


® An Investment Advisory Department 
prepared to give dependable information 
on securities owned or offered. 


--- THE... 


PHILADELPHIA 
NATIONAL BANK 


ORGANIZED 1803 


PHILADELPHIA, PA. 


Capital and Surplus $30,000,000 


Member of Federal Deposit Insurance Corporation 
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Guaranty Trust Company 
of New York 


MAIN OFFICE FIFTH AVE. OFFICE MADISON AVE. OFFICE 
140 Broadway Fifth Ave. at 44th St. Madison Ave. at 60th St. 


LONDON PARIS BRUSSELS LIVERPOOL HAVRE ANTWERP 


Condensed Statement, March 31, 1938 


RESOURCES 

Cash on Hand, in Federal Reserve Bank, and Due 

from Banks and Bankers $ 471,704,275.44 
Bullion Abroad and in Transit 1,458,549.00 
U. S. Government Obligations 587,445,576.66 
Public Securities 51,841,591.07 
Stock of the Federal Reserve Bank 7,800,000.00 
Other Securities 15,838,982.81 
Loans and Bills Purchased 573,471,651.85 
Items in Transit with Foreign Branches 2,735,594.34 
Credits Granted on Acceptances 22,295,324.54 
Bank Buildings 12,377,630.99 
EEN IE ESR ee each 473,714.39 
Real Estate Bonds and Mortgages me 2,029,517.64 
Accrued Interest and Accounts Receivable 20,935,676.79 


LIABILITIES 
__........-.... $ 90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits 11,840,362.51 
$ 271,840,362.51 
Dividend Payable April 1, 1938 2,700,000.00 
Foreign Funds Borrowed 92,923.00 
Miscellaneous Accounts Payable, Accrued Interest, 
al i ei ade Eel tS ARE SC Ae A en 17,770,298.09 
Acceptances $40,955,314.87 
Less: Own Acceptances Held for 
Investment 18,659,990.33 
22,295,324.54 
Liability as Endorser on Acceptances 
and Foreign Bills 8,884,306.00 
Agreements to Repurchase Securities Sold 394,243.00 
Deposits ___. $1,425,726,746.84 
Outstanding Checks 20,703,881.54 
1,446,430,628.38 


Securities carried at $39,201,446.58 in the above Statement are pledged to qualify for 


fiduciary powers, to secure public monies as required by law, and for other purposes. 
(Member Federal Deposit Insurance Corporation) 





Efficiency Through Coordinating Operations 
The Low Cost of Good Management and Mechanics 


P. M. HARWOOD 


Vice President and Trust Officer, Bank of A 


N any analysis of net earnings the 

starting point must be the gross earn- 
ings—what volume of business may be 
handled with an available unit of me- 
chanical and man-power at a cost to re- 
flect a satisfactory net profit. 

It is universal practice, I believe, to 
segregate trust accounts into three gen- 
eral categories; court trusts, personal 
trusts, and corporate trusts. In larger 
companies, the segregation is not merely 
verbal designation but actual physical 
division. The larger office finds it ad- 
visable to effect further divisional segre- 
gation and in a well-ordered office we 
might find, by chart illustration, the fol- 
lowing general office composition. 


Officer in 


merica, National Trust and Savings Assn. 


Aggregates or Details? 


Analysis of earnings will best be first 
related to segregated administrative 
units, what personnel can handle a given 
volume of business economically, giving 
consideration to number of accounts, 
value of assets, unusual or difficult indi- 
vidual accounts, public contacts, et cet- 
era; the service units in the same man- - 
ner. The greatest aggregate of salary 
cost will be found in the operating unit, 
this unit being charged with all the cost 
of bookkeeping, securities handling, phy- 
sical custody, auditing, etc. 


To correlate the whole and then to es- 
tablish a per item cost will not always 


Charge 


| Investment Unit | 


| 


Administrative Units 


Court Trust 
Real Estate 
Service Unit 


Corporate Trust 


Personal Trust 


Tax 
Service Unit 


. . 


Operating Unit 


Charting office segregation may seem 
aside from the direct question of gross 
and net earnings, but a true understand- 
ing of the intra-office flow of business is 
most essential to the executive seeking 
to determine costs and profits. 
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prove exact or even approximately so, 
and at the best can give only a rule of 
thumb average, useful nevertheless as a 
starting point for cost determination. I 
sometimes think too great stress has been 
laid on an exact cost accounting and too 
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much systematization has resulted in in- 
creased, rather than decreased, cost. 
Fundamentally, if an individual is of suf- 
ficient stature to be placed in charge of 
an important class of work, he should be 
sufficiently well balanced to be constant- 
ly alert to the vital question of expense. 


In the field of personal trusts, volume 
and therefore costs can be more nearly 
forecast than in court or corporate 
trusts, the latter two being subject to 
wide swings and unexpected peaks and 
valleys. To level off in these two units 


to an average is difficult and peak loads 
can, at times, cause embarrassment and 
disproportionate costs. 


Versatility in Management 


This leads to an underlying thought 
that specialization, while in many things 
desirable, also has its penalties. By 
specialization I have in mind individuals 
or groups of individuals comprising a 
unit becoming specialists in only one par- 
ticular branch of work and by. so doing 
being or becoming unfamiliar with the 
details of other branches. The ideal of- 
fice is one in which each officer can qual- 
ify as a specialist in every branch of the 
work, that is to say, the Personal Trust 
officer can function equally well as an 
officer in the Court Trust or Corporate 
Trust division and the officer of each of 
these divisions could, likewise, function 
as the Operations officer. In the junior 
staff, each clerk should be visualized as 
a future officer. He should be originally 
selected on that basis and his education 
planned accordingly. The junior, by in- 
telligent planning, being rotated among 
the various units, broadens his vision 
and enlarges his experience, ultimately 
becoming the officer with ability to fill 
any of the positions of our varied work. 


With a staff thus widely trained, in 
time of stress in any particular unit 
there will always be available sufficiently 
trained personnel from the units less un- 
der strain to meet an emergency load. 


I do not mean to imply that constant 
change of official personnel is advisable. 
Far from it, but there is a tendency for 
men to become static and where a staff 
is of sufficient size to permit, a certain 
amount of change serves not only to en- 
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large the usefulness of the individual but 
tends to enlarge the general capacity of 
the staff. 


Without discussing basic fees but as- 
suming they are reasonably satisfactory, 
the first important element of earnings 
is the certainty that no business will be 
accepted which cannot pay its own way 
and return a profit. But how to meas- 
ure the profit capacity of any single 
piece of business? The only answer is 
that years of experience have sufficiently 
demonstrated what basic fees, given an 
economical consideration, will produce a 
fair net return. This, naturally, leads 
to a discussion of specific fees, a subject 
not now contemplated. 


Sensible Mechanization 


The sum and substance of what ap- 
pears before is an urge toward full in- 
ternal co-ordination. Undue expense 
will exist in any organization wherever 
there is lack of cooperative spirit. Rather 
than the creation of an all-star cast, 
seek a well-balanced whole, or using an- 
other simile, create a machine with read- 
ily interchangeable parts. Seek to em- 
ploy only those whose native capacity 
holds promise of the highest official at- 
tainment, and then through operation of 
time and the provision of proper educa- 
tional facilities assure a well-balanced, 
coordinated, smooth functioning staff. 
That is the first essential in holding cost 
to a minimum and efficiency to a high 
level. 

For a number of years there has been 
the pressure of mechanized production. 
This has been true of every phase of 
business and even social life. It is good; 
without the mechanical development of 
our era much that has made our present 
civilization possible and desirable would 
be missing. It would be incredible to 
attempt office operation today without the 
typewriter or the bookkeeping machine. 
The multitude of self-developed printed 
forms points to their need. All of our 
mechanization has developed out of our 
necessities. However, I sometimes think 
we have tried to supplant human intelli- 
gence by mechanical devices, though we 
have yet to develop a rational, sentient 
machine. There may be a certain dan- 
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ger in mechanizing too rapidly. It is 
unwise to lose sight of the fact that ma- 
chines do not create our needs—our needs 
create machines. 

It would be an unwise executive who 
did not examine every new appliance or 
system designed to lessen costs, but 
equally unwise to adopt any of them until 
demonstrated clearly to be adaptable to 
his particular problem. New devices and 
new systems will prove no panacea for 
shrinking or inadequate earnings. True, 
if existing methods of operation are in- 
efficient they should be checked, audited 
and improved. Systems which might 
have permitted a profit in the pre-depres- 
sion era where service demands were 
relatively small and gross earnings large 
may be, under today’s stress of enhanced 
services and cost and lowered gross, thor- 
oughly inadequate. 
ger of by-gone days would not serve 
modern needs. On the other hand, one 
would hardly use an airplane for door- 
step delivery of milk. 


Real Cost Control 


Summing up the adequacy of personnel 
and equipment, the staff should be a 
thoroughly trained, mobile group, alert, 
enthusiastic and imbued with a full spirit 
of cooperation; no dead wood, no lag- 
gards, no malcontents. With this type 
of staff, intelligently officered, the major 
problem of cost control is near solution. 


As regards equipment, it barely needs 
statement that good workmen can do 
good work only with good tools and that 
every facility, compatible with efficient 
operation, should be available, not for- 
getting that there can be overstaffed 
equipment as well as overstaffed person- 
nel. 


There can be no set standard for either 
man-power or equipment. Volume of 
business will cause wide variations in 
practical usage but in the final analysis 
that trust executive, be his volume large 
or small, who without being a slave to 
details is most familiar with actual staff 
operations will have the most economical 
administration. Actually, the watched 
pot does boil. 


There are few trust men or bankers 
today but who have learned by the bitter 


The old Boston led-. 


Antique and Art 


Auctions 


Trust officers have long made 
use of our fine facilities and 
location for the dispersal of 
estate properties. If you are 
contemplating an auction, 
write us for terms and details. 


department for 
and _ inventories. 


A - special 
appraisals 


Inquiries Solicited 


PLAZA ART GALLERIES, Inc. 
9-11-13 East 59th Street, New York 


Auctioneers: 


Messers. E. P. and W. H. O'Reilly 


Member of the Antique & 
Decorative Arts League 


experience of recent years that “free 
service” does not pay. That is not en- 
tirely a “bull”, for at one time innumer- 
able free services were deemed to be 
profitable in collateral business contacts. 
Among the most costly of free services 
have been safe-keeping, long drawn-out 
collection matters, payment of various 
fixed charges such as taxes, insurance 
premiums (and I even recall an ambi- 
tious program many years ago for the 
payment of household bills), income tax 
service, preparation of wills, free in- 
vestment advice, and escrow service 
without charge. 


Any of these matters come within the 
definition of trust service. All cost 
money and all are susceptible of proper 
charges. No worthwhile account will be 
lost by the enforcement of fair compen- 
sation. That Trust Department which 
today operates as a Service Department, 
unregardful of cost or earning or, above 
all, of liability for loss, is headed for 
trouble. Profit margins today in every 
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available in limited 
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Bank Relations Dept. 
100 East 42nd Street 
New York 


enterprise, even in banking, are too 
slight to give away something for noth- 
ing. In the properly constituted trust 
organization there is no free service and 
mighty little at or near cost. 


Elasticity to Compensate New Duties 


Grave danger lies in attempted stan- 
dardization of trust instruments and in 
inflexible clauses and phrases. There is 
at times too great a distance between the 
attorney, internal or external, and the 


administrative officer, and perhaps be- 
tween the administrative officer and the 


auditor. Agreements are prepared to a 
pattern and the composition is often too 
far removed from practical administra- 
tion to sense changed conditions. Justa 
few years ago none of us thought or wor- 
ried much about income, inheritance and 
estate tax returns, and little regard was 
given to special compensation for such 
work; today it is a major problem. The 
old agreement that permits no compensa- 
tion for what has become an extraordin- 
ary service is now inadequate and the 
new agreement that does not make 
specific provision has missed something. 
Just a few years since, investment was 
not a great problem. Sound securities 
were plentiful and ordinary good judg- 
ment was unusually successful. Today 
the investment of trust funds is the 
greatest of problems. Properly consti- 
tuted investment and analysis staffs run 
into staggering costs. The old estab- 
lished indenture is a contract and rarely 
susceptible of change. The contract was 
entered into in the light of conditions as 
they were; today, with these greatly en- 


hanced costs, investment service must be 
properly recompensed or we will find our- 
selves overwhelmed. The modern inden- 
ture must provide for these and other 
increased costs by additional compensa- 
tion. 


Selectivity—Of Men and Materials 


Proper discrimination in accepting 
new accounts is of paramount impor- 
tance. It is obvious that acceptance of a 
trust on an income fee basis where in- 
come may be negligible, as in the in- 
stance of defaulted bonds or non-income 
producing stocks or real estate is non- 
sensical. There is no economy in ac- 
cepting as a safekeeping account one that 
is or becomes a trading account unless a 
proper per movement charge is enforced. 
It is as important to visualize adminis- 
trative and management elements as it 
is to check legal verbiage and to be as- 
sured upon acceptance of new accounts 
that there is a full understanding as to 
fixed and probable charges. 


It has long been felt by many that the 
costliest type of service is found in real 
estate management. That probably was 
well founded as a general rule. It may, 
perhaps, be true today in specific cases. 
Yet, when the expense of competent in- 
vestment service, as todays conditions 
demand, is contemplated, it is a ques- 
tion which of the two, servicing real es- 
tate or servicing securities, is the most 
expensive. In either case the service, if 
properly rendered, is costly and must be 
made to pay its fair proportion of ex- 
pense and profit. 


The first essential in maintaining a 
profitable account is carefully selected 
personnel. In either case the need is for 
specialists—but only those who also 
have a background of wide general trust 
experience. These specialists must be 
graduate administrative men to fully co- 
ordinate their specialized duties. 


I have continually stressed personnel 
requirements and I do believe the an- 
swer to nearly all of our earning prob- 
lems is centered there. Admittedly, our 
basic fees must be sound. Admittedly, 
we cannot burden ourselves with “free 
service.” Admittedly, we must provide 
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adequate mechanical facilities, but para- 
mount, we must have trained intelli- 
gence, properly directed and properly co- 
ordinated. 


Most of our craft are naturally and by 
training conservative. This is as it 
should be, and yet, in this era of change 
we must not be inflexible. New mechan- 
ical devices are not to be discounted 
without fair judgment, yet remembering 
that to progress without haste is the es- 
sence of true conservatism. 


The prime answer for the problems 
of increasing costs and decreasing net 
may perhaps be found in a more attrac- 
tive display of wares, better and more 
selective selling with adequate regard to 
remuneration,’ efficiently coordinated 
staffs to handle the business received, 
adequate equipment, and a reasonable 
hesitancy to effect radical changes. 


F. A. A. Convention to be Held 
in Ft. Worth 


For the second time in the history of the 
Financial Advertisers Association, its an- 
nual convention will be held in the interest- 
ing and colorful West. Fort Worth, Texas, 
will be the host city to the 1938 Convention, 
which will be held October 31st, November 
1st, 2nd and 3rd. 


The F. A. A. School, which was an out- 
standing and profitable feature of last 
year’s Convention, will again be conducted 
this year. Those who were in attendance 
at the convention last year will well re- 
member the interesting and beneficial ses- 
sions of the school. 


Entertainment is one of the enjoyable 
features of the Association’s Conventions 
and Fort Worth is planning a week that 
will be long remembered by those attend- 
ing the convention. Various trips of inter- 
est, in and about historic Fort Worth, will 
be arranged and nothing will be left undone 
to make this convention the best possible. 


Bankers from all over the country, 
whether members of the F, A. A. or not, 
are invited to attend the Fort Worth Con- 
vention. Detailed information, regarding 
the Convention, may be obtained by writ- 
ing the Association’s Central Office—Finan- 
cial Advertisers Association, 231 South 
LaSalle Street, Chicago, Ill. 


ANCILLARY ADMINISTRATION 


A New Jersey 


F iduciary With TT 
A Proven Record | et 


Dar te remnant ca 


MONTCLAIR TRUST COMPANY 


MONTCLAIR, NEW JERSEY 


Member Federal Deposit Insurance Corporation 


New York State Bankers Pen- 
sion Fund to Commence 
Operations 


Louis H. Pink, Superintendent of Insur- 
ance, has issued a certificate authorizing 
the New York State Bankers Retirement 
System to commence operations under the 
provisions of the Insurance Law of the 
State. The Retirement System was organ- 
ized by the State Bankers Association to 
provide old age pension security for the 
fifty thousand bank officers and employees 
throughout the State. The issuance of the 
certificate by Mr. Pink assures those banks 
and their employees who participate in the 
System that it will be operated under the 
supervision of the Insurance Department 
and subject to examination by that De- 
partment from time to time. 

The Retirement System was organized on 
January 1st and will commence operations 
as soon as one thousand officers and em- 
ployees have indicated their desire to par- 
ticipate. Under the terms of the System, 
for future service bank employees will con- 
tribute 4% of their salaries and employing 
banks will contribute approximately 5% of 
their payroll to the System. These contri- 
butions will be invested in securities legal 
under the laws of New York State for in- 
vestment by life insurance companies. They 
will provide pensions upon retirement at age 
65, disability allowances after ten years of 
service and death benefits for the depen- 
dents of employees who die in service 
amounting to one half of one year’s salary 
plus the amount of the employee’s own con- 
tributions. 

In addition, banks may purchase retire- 
ment income for their employees for service 
rendered prior to the inauguration of the 
Retirement System. 
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_.. AND BY ALL MEANS FURNESS 


Bermuda—another world, and a brighter one!— 
only 40 hours away. By all means, choose the TION FACILITIES 

Bermuda scheme of “getting away from it all”’— On the “Monarch” or 
There’s something so thoroughly delightful about “Queen”, immense pub- 
Bermuda’s sunshine, her surf, fairways, unequalled lic rooms or quiet, se- 


SPECIAL CONVEN- 


hotels. It’s the classic vacation place! And the cluded suites accommo- 
date meetings of 25 to 


“pleasure-planned” Monarch or Queen add im- 900. Address our Con- 
measurably to your Bermuda enjoyment. Furness vention Department for 
provides all the facilities you expect aboard a illustrated literature 
super ship and considerably more; your stateroom wl a 
has its own bath, regardless of rate—a luxury ne med, 


known only to Furness travelers to Bermuda! 


Apply to your own TRAVEL AGENT or Furness Bermuda Line, 
34 Whitehall St., Tel. BO 9-7800 or 634 Fifth Ave., Tel. CO 5-6460. 


FURNESS Leeds He way lo ketmuda 





Public Utilities as Trust Investments 


Depression Record Shows Stability of Principal and Income 


DR. JULES BACKMAN 


Instructor of Economics, New York University School of Commerce 


HE increase in the amount of trust 

funds during a period when there 
has been a dearth of new (as compared 
with refunding) issues makes it neces- 
sary to examine carefully the records 
of already outstanding issues as a 
medium for trust investment. Railroad 
and public utility bonds are the only 
ones, other than federal, state, and 
municipal, which are available in sub- 
stantial amounts. However, the poor 
record of railroad bonds reflected by 
the fact that more than a fourth of the 
country’s railroad mileage is in receiv- 
ership (including many companies 
whose bonds had long been regarded as 
premier investments and without the 
presence of which no legal list would 
have been deemed complete in 1929) 
has sharply reduced the availability of 
these securities for trust investment. 
The excellent record for public utility 
operating company bonds, on the other 
hand, has not received the attention 
which it merits because of the political 
attacks to which the industry has been 
subjected. 

If trust companies are to justify their 
superiority as guardians for the hand- 
ling and preservation of large sums 
they must do something more than place 
these funds into low yielding govern- 
ment securities. To perform merely 
that function would make the existence 
of large investment departments super- 
fluous; in fact, such a policy discounts 
their advantage of expert or group judg- 
ment. It is incumbent upon them to 
place a portion of their funds into non- 
governmental securities, on which fre- 
quently much needed higher yields can 
be obtained without sacrificing to any 
significant extent the degree of safety 
involved. 


A Growing Industry 


In light of the unfavorable record of 
railroad securities, those of public util- 
ity gas and electric operating compan- 
ies appear to afford the major outlet 
for trust funds at the present time. 
Such bonds represent a comparatively 
recent addition to the securities avail- 
able for the investment of trust funds. | 
They became eligible in New York State 
about ten years ago when they were 
recognized in the legal list of that state; 
their use in other states, on an impor- 
tant scale, began about the same time. 
For more than half the states, how- 
ever, the laws still make no provision 
for investment in public utility secur- 
ities.1 


In addition to the greater stability 
of earnings for public utility companies 
during the depression it should be kept 
in mind that the industry is still ex- 
panding, as compared with the railroads 
which appear to have reached and pass- 
ed the peak of expansion. The fact 
that weekly production of electricity in 
1937 reached levels substantially above 
the 1929 peak is ample evidence that 
the expansion phase of the electric, 
power, and light industry has not yet 
been completed. In view of the fore- 
going considerations a survey of the 
price movements of public utility oper- 
ating company bonds and the extent to 
which interest has been paid on them 
during the hectic years since 1929 
should prove a valuable background for 
the trust officer in his task of investing 


1. For an interesting analysis of the provisions 
of state trust investment laws see: Louis E. Gold- 
stein’s study of the Laws Regarding Trust In- 
vestments in the Various States of the United 
States, to be published shortly in book form. 
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the funds entrusted to his care and 
supervision. 

The intensive statistical investigation 
of the experience of the investor in 
public utility securities recently com- 
pleted under the direction of Dean John 
T. Madden and Dr. Herbert B. Dorau 
affords the requisite information. 


Depression Market Record 


This statistical survey was compre- 
hensive and detailed and included every 
company having any securities listed 
or traded on the New York Stock Ex- 
change or the New York Curb Ex- 
change. The issue price (when not 
available the par value was used) was 
determined for every outstanding bond 
of these companies, whether traded on 
these exchanges or not, and a study 
was made of the price movements wher- 
ever available. For a small proportion 
of the total outstanding bonds (rang- 
ing from 2.7 percent of the total in 
1929 to .1 percent in 1936) prices could 
not be obtained on or about the date 
selected; in such cases these issues 
were deducted from the total. The re- 
mainder of this analysis will deal only 
with issues for which prices could be 
obtained. The following table sum- 
marizes the findings for each of the 
selected dates: 


Cost 
No. of To Investor 

Date Issues 
Sept. 30, 1929 526 4243.1 
Dec. 31, 1930 570 4814.8 
at 610 5558.4 
7, > oe 641 5857.4 
Mar, 1, 1933 640 5870.8 
Dec. 31, 1933 637 5846.9 
- ee 637 5847.1 
” "* 1085 598 5619.0 
“= 2 463 4478.3 
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Experience of Public Utility Gas and Electric Operating Company Bonds 
(1929-36)? 


The comprehensiveness of this tabulation is indicated by the fact that as of the end of 1932, for which 






The increase in the number of issues 
and the cost to investor included in this 
tabulation for the earlier dates reflects 
the addition of new issues floated by 
these companies. This increase con- 
tinued until the early part of 1932 when 
the capital market finally became closed 
to all types of new financing. From the 
end of 1932 until the close of 1934 there 
is little change in the number of issues 
and the cost thereof included in this 
survey. In the middle of 1935, how- 
ever, refunding of public utility gas 
and electric operating company bonds 
started to take place on a large scale 
and is reflected in the declines in the 
totals recorded for the last two years. 
It may be noted that during 1936 more 
than $1,100,000,000 of these bonds were 
refunded at a premium of more than 
$75,000,000 or approximately 6.8 per- 
cent over issue price or par value. 


Market Fluctuations 


For three of the selected dates the 
total market value was above issue 
price while for the remaining dates paper 
losses were recorded in the aggregate. 
As of September 30, 1929, this group 
of bonds showed a paper loss of only 
$62,400,000 or 1.4 percent despite the 
high money rates prevalent at that time. 
The decline in interest rates following 


Market Profit or Loss to Investor 
Value Amount % of 
{Millions of $) Investment 
4280.7 — G24 cee 
4885.5 +70.7 +1.5 
4951.5 —606.9 19 
5444.2 — 4132 mae Ok | 
5227.7 —643.1 —36 
4713.4 oh 8885 <A 
5620.6 —226.5 ae 
5916.0 +-297.0 +65.3 
4786.4 +308.1 +6.9 





date estimates have been made of the total bonded indebtedness of manufacturing gas and electric light 
and power companies, almost six billion dollars or more than eighty-three per cent of the industry’s bonds 


were included. 





2. The data in this and subsequent tabulation 
are from studies of investor experience with public 
utility securities made under the direction of 


Dean John T. Madden and Dr. Herbert B. Dorau, 
New York University, and reprinted here with 
their permission. 








(2a) Of the total included as of December 31, 
1932, about $444,000,000 or less than eight per 
cent were honds of manufacturing gas companies; 
as of December 31, 1936, manufacturing gas com- 
pany bonds accounted for $379,000,000 or about 

(Continued on next page) 
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BANKING NETWORK 


Like the “key station” of a radio network, 


this bank occupies a central position in the 


New England banking system. With corre- 


spondent banks located in nearly 250 com- 


munities in this highly industrialized area, 


we are equipped to handle promptly every 


type of banking business in New England. 


THE NATIONAL 


Shawmut Bank 


40 WATER STREET +» BOSTON 


MEMBER FEDERAL 


the panic of 1929 is reflected in the rise 
in the prices of these bonds which at 
the end of 1930 were selling approx- 
imately 1.5 percent above issue price. 
It was not until the latter part of 1931 
that the prices of this group of bonds 
began to feel the impact of the economic 
depression and when that year closed 
the aggregate market value of these is- 
sues had declined 11 percent below 
issue price. 

The year 1932 was one of wide move- 
ments in bond prices. The sharp de- 
cline in bond prices during the first 
half of the year was more than offset 
by the rally in the second half so that 
for the year as a whole public utility 
operating companies’ bonds recorded a 
net advance. Just prior to the bank 
holiday in March, 1933, these bonds 


nine per cent of the total. The record for manu- 
facturing gas company bonds was poorer than 
that for electric light and power company issues 
for each of the selected dates. As of December 
31, 1936, the former showed a paper profit of 3.9 
percent as compared with 21 percent for the latter. 


DEPOSIT 


INSURANCE CORPORATION 


again declined to the levels prevailing 
at the end of 1931 and continued the 
decline during the balance of the year. 
At the end of 1933 the aggregate mar- 
ket value was only slightly above 80 
percent of the issue price. The net 
decline after March, 1933, compares 
with sharp advances for other groups 
of bond prices and probably was attrib- 
utable to the uncertainty engendered 
by the new administration’s power 
policy. It should be noted, however, 
that the market value of public utility 
operating company bonds at the end of 
1933 was still above the low reached in 
June, 1932. 

The recovery in the prices of these 
bonds during 1934 and 1935 can only 
be described as sensational. A paper 
loss of 19.4 percent at December 31, 
1933, was reduced to less than 4 per- 
cent at the end of 1934 and changed to 
a paper profit of more than 5 percent by 
the end of 1935. The steady decline 
of interest rates to record low levels as 
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the result of huge accumulations of in- 
vestible funds and the federal easy 
money policy help explain this phen- 
omenal rise. The year 1936 witnessed 
a continuation of this rise, although at 
a slower rate, and at the end of that 
year public utility bonds which had 
cost investors approximately four and 
one-half billion dollars had a market 
value of about $4,800,000,000 or 6.9 per- 
cent in excess of issue price. At the 
end of that year many bonds were sell- 
ing at or about their call prices and 
hence even further rises were pre- 
cluded. 

Although during 1937, the bond mar- 
ket suffered a sharp decline, the aggre- 
gate market value of public utility gas 
and electric operating company bonds 
listed on the New York Stock Exchange 
was still 1.7 percent above par value 
as of December 1 and it is likely that 
the aggregate value of all bonds includ- 
ed in this survey showed a similar 
record.® 


However, not every public utility 
operating company bond made the same 
record. As the following tabulation in- 
dictates even when the sharpest decline 
was recorded in the aggregate market 
value there were many issues which had 
not declined below original issue price 
or par value. 
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Distribution of Public Utility Gas and Electric Operating Company Bonds on the Basis 
of Relationship of Market Price to Original Issue Price or 





Record of Income Stability 


However, the investment status of a 
bond is not determined solely by the 
price movements; the record of interest 
payments must also be given considera- 
tion. The investor expects fluctuations 
in prices as a result of changing levels 
of interest rates, but such fluctuations 
give him little or no concern so long as 
interest payments are made in full, and 
liquidation, or in the case of trustees, 
accountings, are not imminent. 


Throughout the entire period, the 
public utility operating companies in- 
cluded in this survey made an excep- 
tional record; in no year did the amount 
of interest in default exceed .2 percent 
of the total amount payable. Interest 
was in default on the issues of only 
one manufactured gas company during 
the seven years studied. This company, 
which had three issues outstanding, was 
in receivership and failed to pay inter- 
est during the years 1934-36. In other 
words this group, including approx- 
mately six billion dollars par value of 
bonds, had practically a perfect record 
of interest payments. It is safe to say 
that only the bonds of the United States 
Government were able to better this 
record during the financially turbulent 
period covered—and these at a substan- 
tially lower rate of return. 


Par Value for Selected Dates (1929-36) 


Advanced or Unchanged 
No. 


of Issues % of Total 


Date 





Sept. 30, 1929 232 44 
Dec. 31, 1930 375 66 
» * 1931 142 23 
» » 1982 270 42 
Mar. 1, 1933 254 40 
Dec. 31, 1933 161 25 
” » 1934 367 58 
a. 497 83 
»- » 2908 413 89 





3. This observation is supported by the fact that 
at the end of 1936, the per cent paper profit on 
issues listed on the New York Stock Exchange 
was approximately the same as that for all the 
bonds included in the survey. 


Market Value 





Declined % Profit 

No. of Total No. Or Loss On 
Issues % of Total of Issues Investment 
294 56 526 —LA 
195 34 570 +1.5 
468 77 610 —10.9 
371 58 641 —T1 
386 60 640 —11.0 
476 75 637 —19.4 
270 42 637 —3.9 
101 17 598 +5.3 

50 11 463 +6.9 


Comparison with Other Groups 
A survey of the bonds listed on the 


New York Stock Exchange as of Decem- 
ber 1, 1937, shows that only six domes- 
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tic investment classifications, including 
gas and electric operating companies, 
had outstanding bonds with a par value 
in excess of a quarter of a billion dol- 
lars. The total par value, market value, 
and advance or decline from par value 
for each of these groups are indicated 
in the following table. 


Par Value of Market Value 
Dec. 1, 1937 
(Millions of $) 


Listed Bonds 


Group 
Gas and Elec. 
Petroleum eA _. 414.6 
Communications —...__._......__.... 1012.3 
mee ana iron, SERS 
Railroads _....10526.3 
Traction 458.6 


.. 2549.4 


The record indicated in the above 
table further emphasizes the very fav- 
orable performance of gas and electric 
operating company bonds in the face 
of the many difficulties which have be- 
set the industry in the past few years. 
The only other group which had an ag- 
gregate market value above par were 
the bonds of petroleum companies while 
those of communications companies 
(mainly telephone and telegraph) were 
slightly below par value. 


The poor records of both the railroad 
and traction groups reflect the wide- 
spread receiverships in each; more than 
25 percent of the railroad and 40 per- 
cent of the traction company capitaliza- 
tion being in receivership at the end of 
1937. The record for industries with 
smaller amounts of outstanding bonds 
showed wide variation, ranging from 
declines of around 1 percent for electri- 
cal equipment company bonds ($35,700,- 
000 par value) and finance company is- 
sues ($243,700,000 par value) to de- 
clines of 48.3 percent for land realty 
issues ($20,500,000 par value) and 73.3 
percent for those of textile companies 
($9,000,000 par value). Public utility 
holding company issues had an aggre- 
gate market value of about 1/6 less than 
their par value of almost $200,000,000. 


The foregoing analysis indicates that 
despite the threats of government inter- 
ference, fears of inflation, severe econ- 
omic depression, rising tax burdens, 
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etc., investors have fared exceptionally 
well with public utility gas and electric 
operating company bonds. While there 
were times during this period when 
sizeable losses would have been real- 
ized if holdings had been sold, the same 
holds true for other types of bonds. 
Thus, at the low point for bond prices 


Advance or Decline 
From Par 


2591.6 
414.8 
1007.7 
468.7 
6915.1 
198.1 


4.42.2 
4.2 
—4.6 
—48.1 
—3611.2 
—260.5 


in June, 1932, communications compan- 
ies and gas and electric companies’ bonds 
were the only major groups (other than 
governments) listed on the New York - 
Stock Exchange to show aggregate de- 
clines of less than 20 percent from par 
value. At the same date, railroad bonds, 
which were the largest classification 
listed on the Exchange with a par value 
in excess of ten billion dollars had a 
market value of less than half that 
amount. This latter comparison is of 
especial interest to trust officers since 
railroad bonds have long been the major 
medium for investment, other than fed- 
eral, state, and municipal bonds, for 
trust funds. 


While certain gas and electric com- 
pany bonds may not have proved desir- 
able investments because of special fac- 
tors which adversely affect their status, 
it has been indicated in the foregoing 
tabulations that these issues are in the 
minority. It should not be forgotten 
that at the depths of one of the worst 
deflations of which we have any record, 
about one fourths of these operating 
company issues continued to sell at or 
above issue price and that as soon as 
that pressure was relieved sensational 
recoveries occurred which brought al- 
most 90 percent of the issues back to 
or above the prices originally paid by 
investors. This is a record which merits 
the serious consideration of all trust of- 
ficers charged with handling the invest- 
ment of funds. 
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At your Service 


in Chicago 


Occasionally you may find the 
facilities of a bank or trust 
company in Chicago of ser- 
vice to you or your clients. 
If so, you are cordially invited 
to consult us. 


TRUST DEPARTMENT 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882 ¢ Incorporated 1907 


HARRIS TRUST BUILDING * CHICAGO 
Telephone State 8200 


Member Federal Deposit Insurance Corporation 





Potential Estate Business 
Survey of 1246 Estates Appraised during 1937 in New York City 


BERNARD F. DUNN 
President, Estate Recording Company, Boston 


N his article in the December Trust 

Companies, Paul T. Cherington sug- 
gests four ways in which market re- 
search can be of use to a trust com- 
pany, one being the examination of the 
trust company’s local market in order 
to determine the amount of estate bus- 
iness available, the portion of this bus- 
iness which trust companies are admin- 
istering and the percentage which the 
particular trust company is securing 
for itself. The importance of having 
such information as a basis for determ- 
ining new business activities and ad- 
vertising policies should be as appar- 
ent to corporate fiduciaries as to other 
businesses. 

We have just completed our annual 
study of estates in the New York City 
area and believe the results provide an 
interesting and informative picture of 
trust company “coverage” in the coun- 
try’s wealthiest center. Because pre- 
vious research has shown that the per- 
centage of estates administered by corp- 
orate fiduciaries in New York City ap- 
proximates the average for the nation, 
the following percentages may well 
apply to the averagely trust-conscious 
city. 


One Out of Five 


During 1937, 1246 estates with a 
gross valuation of $50,000 or over were 
appraised for New York State Transfer 
Tax purposes in the counties compris- 
ing New York City and Westchester 
County, these estates forming the basis 
for all of the digests and summaries 
which follow. The gross value of these 
estates was $363,795,216., an average of 
approximately $292,000 each. The larg- 
est estate appraised was $12,713,802. 

Trust companies acted as executors 
or co-executors of 244 of these 1246 es- 
tates—an average of 19.58%, or about 


one in every five estates worth $50,000 
and over. No attempt was made to dif- 
ferentiate between estates which trust 
companies administered as sole execu- 
tor and those they administered as co- 
executor, although most appointments 
were as co-executors. (In New York, 
full commissions are allowed to as 
many as three executors on estates of 
$100,000 and over and our examination 
of such estates shows that usually two 
or three executors are named). 

However, the value of estates hand- 
led by trust companies was proportion- 
ately higher than individually admin- 
istered estates, with the result that 30- 
.45% of the combined value of all es- 
tates was secured by corporate fidu- 
ciaries. This amounted to $110,793,608. 
during 1937. As the statutory com- 
missions of executors in New York ap- 
proximate 2%, it may be assumed that 
New York City trust companies were 
paid about $2,220,000. for their services 
in administering the estates appraised 
during 1937. 

On the other hand, the value of the 
1002 estates not handled by banks was 
$253,001,608. and 2% of this is $5,060,- 
032.—the total of commissions paid to 
individuals. Thus, if trust companies 
had handled the entire 1246 estates, 
they would have secured $7,275,904. in 
fees. Obviously, such a situation is 
impossible of achievement, but the 
$5,060,032. in fees going to individuals 
indicates an attractive and potential 
market for trust new business activity. 


Forty Thousand Families 


In the area covered by this study, it 
is reliably estimated that there are 
54,959 residents worth $50,000 or more. 
Their names and addresses are avail- 
able from companies which specialize 
in that type of data. If we apply to this 
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GENERAL 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products of 
General Motors Corporation and 
its world-wide affiliates : CADILLAC, 
LA SALLE, BUICK, OLDSMOBILE, 
PONTIAC,CHEVROLET automobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL, OPEL, BLITZ— 


MOTORS ACCEPTANCE 


GENERAL 
MOTORS 


INSTALMENT 
PLAN 


CORPORATION 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom: 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to. banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 


EXECUTIVE OFFICE NEW YORK - BRANCHES IN PRINCIPAL CITIES 


group of 55,000 wealthy people the per- 
centages arrived at as a result of our 
study, we may assume that 19.58%, or 
10,761 estate owners, have named corp- 


orate fiduciaries as executors, while 
70.42%, or 44,198 estate owners, have 
named individuals or have made no 
wills. 


Numerous other factors enter into a 
deduction of this kind, but it may con- 
servatively be stated that at least 44,000 
residents of greater New York City, 
each worth $50,000 or over, have not 
appointed trust companies as executors 
of their wills (if made) and therefore 
comprise the undeveloped market for 
future trust new business work. If the 
estates of these 44,000 people average 
the same as the estates appraised in 
this study during 1937, their gross val- 
uation will total $12,848,000,000. 


While there are at least fifty trust 
companies and banks with trust powers 
in the area covered by this analysis, 
90% of the combined value of estates 


administered by all corporate fiduciar- 
ies went to ten banks, while over 50% 
was handled by the three leaders. The 
leading trust company for 1937 admin- 
istered 29 estates with a total gross 
valuation of $25,320,254. and received 
commissions of approximately $500,000 
for acting as executor or co-executor of 
these estates. The average size of es- 
tate handled by this bank was $873,112. 
while the average size of estate hand- 
led by all New York City banks was 
$454,072. Needless to say, the latter 
figure is far above the average for the 
country and is undoubtedly far in ex- 
cess of that for any other city. 


Classification by Size of Estate 


Many New York City trust officers do 
not consider it advisable to solicit es- 
tates of less than $250,000, and for this 
reason we have segregated the estates 
into groups in order to indicate the 
number and percentage of the larger 
estates administered by trust companies. 
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Sizes of Estates 
$ 50,000 to 
100,000 to 250,000 
250,000 to 500,000 
500,000 to 1,000,000 
1,000,000 to 2,500,000 
2,500,000 and over 


It will be noted that corporate fidu- 
ciaries administered only one in nine of 
the $50,000 to $100,000 group of estates; 
one in five of estates ranging from 
$100,000 to $250,000 and approximately 
one in three of estates over $250,000. 

The 54,959 living owners of estates 
worth $50,000 and over who reside at 
present in the six counties embraced by 
this study have been divided into the 
following size groups: 

Residents worth $50,000 to $100,000—37,283 
Residents worth 100,000 to 250,000— 8,799 
Residents worth 250,000 and over — 8,877 

If we apply to these groups the per- 
centages arrived at above, we may de- 
duce that only one in nine (4,143) of 
the 37,283 New York residents who 


possess $50,000 to $100,000 has named 


a corporate executor, leaving a balance 
of 33,140 owners of such estates who 
have named individual executors or have 
made no wills. 

In the $100,000 to $250,000 division, 
one in five (1759) has appointed a trust 
company as executor or co-executor 
and 7040 have not, while among those 
who now possess $250,000 or more, one 
in three (2959) has selected a trust 
company while 5918 have not. Obvious- 
ly some necessary liberties have been 
taken in arriving at these deductions 
but it may be fairly accurately assumed 
that the potential greater New York 
City market for trust companies desir- 
ing to solicit estates of $250,000 and 
over consists of approximately 5,900 
such estates at present. 


Depositor and Stockholder Relationship 


The following information, secured 
as a result of our study of New York 
City estates appraised during 1937, 
sheds some light on the extent to which 
individual banks have gone in cultivat- 
ing their own depositors and stockhold- 


Number 
| eee 


Administered by Banks 
Number Percentages 


Total 


20.1% 
28.7% 
39.1% 
39.5% 
29.4% 


19.58% 


ers for estate business. We do not 
possess complete information regarding 
the assets of all of the 1002 estates ad- 
ministered by individuals’ but we do 
have the following. 

One hundred and eleven of those who 
did not name a corporate fiduciary had 
cash accounts of $5,000 or more with a 
trust company or with a bank with trust 
powers. (It is quite likely that this 
number would be larger if we had com- 
plete information for each of the 1002 
estates). 24 who named individuals as, 
executors possessed accounts of $5,000 
to $10,000 with a trust company; 49 
possessed accounts of $10,000 to $25,- 
000; 18 had accounts of $25,000 to $50,- 
000 and 20 had over $50,000 in a trust 
company. 

An examination of the security hold- 
ings of estates not administered by 
corporate fiduciaries reveals that 3 es- 
tates contained 50 to 100 shares of the 
capital stock of a New York trust com- 
pany or bank with trust powers; 18 es- 
tates contained 100 to 500 shares and 
12 contained 500 or more shares. Un- 
doubtedly many additional instances 
where estate owners possessed stock of 
corporate fiduciaries but did not name 
any as their executors would be reveal- 
ed by a complete check. 

While it does not necessarily follow, 
nevertheless it does seem logical that 
a person who has enough faith in a 
bank to purchase a substantial number 
of shares of its stock should be easily 
convinced of the advantages of naming 
it as executor of his estate. The same 
theory applies in perhaps a lesser de- 
gree to the depositors of a trust com- 
pany. Yet the above survey shows 
that in one year alone, out of a total 
of 1002 estates handled by individual 
executors, 111 fairly substantial depos- 
itors of trust companies did not name 
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their trust companies as their executors 
and 33 stockholders did not name their 
banks as executors. 


Variations Between Institutions 


However, this situation does not ap- 
ply with equal effect to all of the New 
York City trust companies, as the fol- 
lowing table reveals. By “depositors” 
we refer to those having accounts of 
$5,000 or over, and by “stockholders” 
we refer to owners of 50 shares or 
more. 


Number Number 
of Its of Its 
Depositors Stockholders 
Who Who 
Named Named 


Total Number 
of Estates 


Bank Administered Individuals Individuals 


—_ 17 15 6 
— 16 16 

“oO” 10 
Ty” 6 
“Bm” 
“eR” 
“CG” 
“H ”? 
sey? 
“oy” 
“K” 
acy 99 
“VM” 
sony”? 
“¢”? 


It will be noted that in the cases of 
each of the first five banks, the number 
of depositors and stockholders who 
named individual executors substan- 
tially exceeds the total number of es- 
tates administered by each bank dur- 
ing the year. The figures for the next 
four banks show that the number of 
depositors and stockholders who named 
individual executors in preference to 
their own banks is slightly less than the 
number of estates adminstered by the 
banks, while in the case of each of the 
last six banks, the number of depositors 
and stockholders naming individual ex- 
ecutors is far less than the total num- 
ber of estates administered by each 
bank. 

The fifteen banks listed above com- 
prise the leading corporate fiduciaries 
of New York City, each being active, in 
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its own way, in obtaining new and prof- 
itable estate business. One may con- 
clude that the last six listed above have 
not overlooked the new business pos- 
sibilities which exist among their de- 
positors and stockholders. 


Waiting for the “First Call” 


A further digest of the figures for the 
first five banks shows that in each case 
the actual value of the estates of their 
depositors and stockholders naming in- 
dividual executors far exceeded the 
value of the estates administered by 
the bank, as shown in the following 
schedule: 


Value of 
Estates of 
Depositors & 
Stockholders 
Who 
Named 
Individuals 


$12,975,205. 
14,049,765. 
3,737,933. 
5,604,408. 
1,710,064. 


Value 
of Estates 
Administered 


$7,349,306. 
6,933,270. 
1,560,767. 
1,294,725. 
569,270. 


Bank 
ea 
“” 
— 
“ay 
ome 


The above table reveals the poten- 
tial estate business which each of these 
five banks literally had first call on be- 
cause the estate owners were either de- 
positors or stockholders. In the case 
of each bank, the average size of the 
estates of their depositors and stock- 
holders naming individual executors 
was much larger than the average size 
of estate actually handled by the bank. 
Thus, this business was not only readily 
available, but was highly desirable. 


R. M. Kimball Heads Corporate 
Fiduciaries Association 


The Chicago Corporate Fiduciaries As- 
sociation recently elected Ronald M. Kim- 
ball, secretary of the Continental Illinois 
National Bank & Trust Company, president. 
He succeeds Chester R. Davis, vice presi- 
dent and trust officer of the Chicago Title 
& Trust Company. 

Those elected to serve along with Mr. 
Kimball are: L. L. McArthur, Jr., vice presi- 
dent of the Northern Trust Company, vice 
president; W. W. Hinshaw, Jr., secretary of 
the City National Bank and Trust Com- 
pany, secretary and treasurer. 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


Statement of Condition, March 7, 1938 


RESOURCES 

CasH AND DUE FROM BANKS ..... . . . . $ 723,593,600.61 

U. S. GOVERNMENT OBLIGATIONS, DIRECT AND FULLY 
CURR sg eas Ae ec * 4 ere 590,478,589.05 
STATE AND MUNICIPAL SECURITIES . ..... . 110,800,205.72 
OTHER BONDS AND SECURITIES ....... . 170,511,873.63 
LoANs, DIscOUNTS AND BANKERS’ ACCEPTANCES . . 733,095,111.14 
Dae Tees 6 oe ee Se a ee 36,296,189.13 
To ee See ks ee ee ee OR me Oe 6,160,746.63 
pee s Sow & em Se RP eee“. le 11,355,683.91 
CusTOMERS’ ACCEPTANCE LIABILITY. . . ... . 24,166,089.65 
Gey: 2 i hae we ee ae me Sat ee Be 17,186,771.90 
$2,423 ,644,861.37 





LIABILITIES 
CAPITAL FuUNDs: 


CaPITAL StocK . . . . . .  . $100,270,000.00 
SuRPLuUs .... . . . ~~.  100,270,000.00 
UNDIVIDED PROFITS .... . 28,121,440.91 


$ 228,661,440.91 
RESERVE FOR CONTINGENCIES . . ....... 18,024,000.81 
RESERVE FOR TAXES, INTEREST, ETC. . . ... . 2,243,106.76 
DO Ck ee A te eS Oe Ue eee 
ACCEPTANCES OUTSTANDING ...... .. - 25,216,075.37 


LIABILITY AS ENDORSER ON ACCEPTANCES AND FOREIGN 
 ,  e  er acok "es oe el ee 30,274,123.73 


eee ae ee ee ee 3,964,587.49 
$2,423 ,644,861.37 


eee ees oe 


United States Government and other securities carried at $141,546,826.51 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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He firmly believed in Trusts... 
but HIS trust remained “Unfinished Business” 


HE HAD completely persuaded himself 
that a man was a domestic traitor if he 
died leaving his wife property instead of 
protection, principal instead of income. 


He had explained his point of view to 
his wife, giving her a simple word pic- 
ture of trusts as he understood them. 


He had talked to her about future 
security and life-long income. He had 
defined principal and had told her why 
it must be preserved and yet kept avail- 
able, at the discretion of the trustee, for 
emergencies or the unexpected. He men- 
tioned the inroads of taxation. 


He had explained to her that the care- 
ful selection of a competent corporate 
trustee would be the best way of attaining 
his objectives. 


Ske was impressed. 


Fidelity - Philadelphia Trust 


325 Chestnut Street 


135 South Broad Street 


Then, unexpectedly, he died. 

The creation of the trust; the appoint- 
ment of the trustee. .. . These were “un- 
finished business” in his career. 

Behind the executive desks of Amer- 
ican business are thousands of men 
whose determination to create trusts and 
to appoint trustees is strong—but not yet 
strong enough to submerge, even momen- 
tarily, the more immediate business of 
building their estates. 

The creation of a trust under the man- 
agement of an experienced corporate 
trustee ought to be “finished business” 
today. 

In complete confidence and. without 
obligation, you and your lawyer are in- 
vited to discuss the affairs of your estate 
with the Customers’ Service Department 
or a trust officer of this company which 
has been serving individuals, partnerships, 
and corporations in every trust capacity 
since 1866. 


Company 


6324 Woodland Avenue 


MEMBER FEDERAL RESERVE SYSTEM - MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Tax Liability of Trust Income 
Trusts Discharging Legal Obligation of Settlor 


LOUIS ROTH, LL.B., PH.D. 
Certified Public Accountant, New York City 


NTIL recently income from trust 

funds was taxable to the recipient 
of the income if the trust was irrevoc- 
able. During the past two years a new 
element has been injected in determining 
the validity of minimizing income taxes 
on trust estates. The question raised is, 
was the maker of the trust obligated to 
support the person for whose benefit the 
trust was created? If so, then the trust 
is held to have been created to relieve 
the settlor of such obligation to support 
and the trust was created for his own 
benefit. The income from such trust 
was held to be his income and conse- 
quently taxable to him, by the U. S. Su- 
preme Court in Douglas v. Wilcuts, 296 
U. S. 1 (Nov. 11, 1935). This is the 
leading case, and three U. S. Supreme 
Court decisions* of December 3, 1935, 
without opinions, and citing only the de- 
cision in Douglas v. Wilcuts, are held to 
confirm the law laid down therein. 

The statements of facts in all these 
cases indicate however, that none of the 
trusts in question was irrevocably made 
for the benefit of third persons only. All 
but the last were revocable without the 
consent of the beneficiaries and the last, 
while not revocable, was only a temporary 
trust made for the purpose of paying the 
debts of the settlor, and was to expire 
uyon the liquidation of the debts. Never- 
theless, the Internal Revenue Depart- 
ment holds that these cases confirmed as 
law the dictum in Douglas v. Wilcuts, 
that the income derived from a trust 
made to discharge the obligations of the 
settlor is taxable to the settlor and that 
a trust made for the benefit of his minor 
children is a trust made to discharge his 
obligation to support the children. 


*Reversing the findings of nontaxability by the 
lower courts in Comm. v. Stokes, 79 F. (2nd) 
256; Schweitzer v. Comm., 75 F. (2nd) 702; 
Blumenthal v. Comm., 76 F. (2nd) 507. 


Legal Obligation the Basis 


It is the legal obligation to support, 
not the moral one, that is the basis for 
the rule of taxing the settlor. It would 
appear therefore, that a trust made for 
the benefit of adult children, physically 
and mentally able to support themselves, 
would be such a trust as to exempt the 
settlor from liability on the income there- 
from. Similarly, a trust created for the 
benefit of relatives other than the set- 
tlor’s spouse or his own or his legally * 
adopted children would exempt the set- 
tlor from payment of the tax on the in- 
come from the trust. 


The line of demarcation between a 
moral obligation and legal one has not, — 
however, been clearly drawn, and the de- 
termining factor in each case would un- 
doubtedly be the state statute governing 
the obligation to support. Thus, in New 
York, where property is individually held 
and the income of each spouse must be 
separately accounted for, though the in- 
come of both may be included in a joint 
return, but where the husband is by 
statute primarily liable for the support 
of the children, the wife could make a 
trust for the benefit of minor children 
and not be liable for the payment of the 
tax on the income therefrom. Should the 
husband, however, be dead or be incap- 
able to support the children, and the 
legal as well as the moral obligation be 
shifted to the wife, then the income of 
such a trust settled by the wife after the 
husband’s death or incapacity to support 
would, no doubt, be taxable to the wife. 
But were the legal responsibility for sup- 
port shifted after the making of the 
trust, it is unlikely that the tax liability 
would also be shifted from one spouse to 
the other, and the income would prob- 
ably be taxed to the beneficiaries of the 
trust or to the trust estate itself. 
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Portion of Income Taxable to Settlor 


Even though the settlor may be liable 
to be taxed on income of a trust because 
he has relieved himself of an obligation 
to support, not all the income is neces- 
sarily taxable to him. The income from 
the trust may be much larger than is 
necessary for the support of the child for 
whose benefit it is made, and only a part 
of the income is therefore withdrawn 
by the settlor. In that case, the Gen- 
eral Counsel has ruled that “there should 
be taxed to the grantor only so much of 
the trust income as is actually distrib- 
uted for the support and maintenance of 
the beneficiaries whom the grantor is le- 
gally obligated to support.”* If, how- 
ever, the settlor should withdraw from 
time to time considerably more than is 
necessary to adequately support the 
child in a manner that comports with his 
proper station in life, and use such ex- 


*Memorandum of General Counsel Aug. 16, 1937, 
Internal Revenue Bulletin Vol. XVI No. 33. 


cess withdrawal for his own benefit, then 
the entire income may be taxable to the 
settlor on the ground that he uses the 
same at his pleasure in a manner that 
he sees fit to do, which treatment of the 
trust income would tend to nullify the 
ostensible purpose of settling the trust. 


On the other hand, in the case of with- 
drawal by the settlor of less than was 
deemed necessary to support the child, 
part of the cost of support having been 
met by the settlor out of his own pocket, 
an attempt to tax the settlor on such 
additional part of the trust income as 
was deemed to be equal to the outlay 
made by the settlor, was successfully re- 
sisted by the author. Since the tax li- 
ability of the settlor is predicated upon 
the relief of himself to meet his obliga- 
tion to support, the extent to which he 
fails to relieve himself of that obligation 
is certainly a measure of the extent to 
which he should not be held liable to 
tax. 


If, however, only a very small part or 
none of the trust income be withdrawn 
for the support and education of the 
child, then the question may again arise 
as to whether the treatment of the trust 
income has not defeated the purpose for 
which the trust was settled, and whether 
it is not an invalid trust. To obviate 
any invalidation on this ground, the 
trust should provide for the accumula- 
tion of the income which is not distrib- 
uted and that such accumulation is to be 
paid out to the beneficiary at a specified 
time. But how much is necessary to be 
distributed for support is far more prop- 
erly within the scope of judgment of the 
trustee or guardian than within that of 
the tax examiner. 


Classification of Distributed Income 


The income distributed to a _benefi- 
ciary which is to be taxed to the settlor 
of the trust, is to be classified as to 
character of taxability and source of 1n- 
vestment from which the income is de- 
rived. As the income from some invest- 
ments is wholly exempt from taxation 
and from others the income is limited 
as to tax liability, the amount of income 
withdrawn for distribution is to be con- 
sidered as having been withdrawn from 





TRUST COMPANIES 


each of such classes of income in such 
proportion to the whole amount with- 
drawn as the total of each such class of 
income bears to the entire amount of in- 
come derived from the trust estate. On 
the settlor’s tax return, therefore, proper 
classification should be made of the dif- 
ferent portions of income withdrawn 
from the entire income of the trust. 


Diffusion of Accumulated Income in 
Investments 


Trusts generally provide that the ac- 
cumulated income be distributed to the 
beneficiaries at some fixed age of ma- 
turity when the recipients may properly 
use or conserve the same. Until such 
time, income derived from wholly tax- 
exempt securities may be invested in 
wholly or partly taxable securities. The 
question then arises, what is the nature 
of the income from such securities? 
Does it partake of the character of the 
security in which the undistributed in- 
come has been invested or does it par- 
take of the character of the undis- 
tributed income which has been invested 
in the securities. The answer to this 
question is simple. The treatment for 
taxation of undistributed income follows 
the same course as the treatment of any 
other income invested in securities of a 
character different from that from which 
the income so invested was derived. But 
it is not quite so simple to determine for 
tax purposes the character of income 
which is distributed and taxable to the 
settlor. 


Does the income distributed from year 
to year arise from the corpus or from 
the investment into which accumulated 
income has been placed? Presumably 
the intent is, if not otherwise expressed, 
that every year’s income from the cor- 
pus shall be treated separately; that such 
portion as is deemed necessary shall be 
withdrawn for support and the balance 
shall be accumulated; if the income from 
the corpus be insufficient for the year’s 
withdrawal then the deficiency shall be 
made up from the income of the invested 
income; and if that also be insufficient 
then the remaining deficiency shall be 
made up from the accumulated income 
of previous years. 


APPRAISERS 
ACCOUNTANTS 
AUCTIONEERS 


For over thirty years we have 
rendered complete service to Trust 
Companies, individual executors 
and law firms as specialists in 
appraisals for Tax proceedings, 
Insurance and other purposes. 


SAMUEL MARX, INC. 
Offices and Galleries 


24 West 58th Street, New York 
Telephone PLaza 3-1260-1-2 


If that be so, then of course the indi- 
vidual investments would have to be ear- 
marked as to whether they were made 
from funds derived from sale of corpus 
or from investment of income and sale 
of investments made from income. That 
would involve considerably more book- 
keeping than if all the investments be 
considered as corpus for the purpose of 
determining the character of the income 
distributed therefrom. A test of com- 
putation made by the author of the dif- 
ferent treatments above outlined has 
shown that the Internal Revenue Depart- 
ment is justified in following the easier 
method in the given case, namely that 
all income is from corpus. No substan- 
tial loss or advantage results to either 
the taxpayer or to the tax collector. 


Character of Investment in Final 
Distribution of Income 


When the accumulated income is fin- 
ally distributed in kind, what securities 
shall be used for that purpose? Fre- 
quently the trust is set up by assigning 
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thereto shares in a closely held going 
business which remains intact at the 
final distribution of accumulated income, 
while the income is diffused in securities 
of other and more readily liquidable in- 
vestments. If the trustee is given dis- 
cretion in the matter, and if he wants 
to further safeguard the conservation of 
the accumulated income, he will make a 
final distribution of such income, in 
whole or in part, of the securities of the 
closely held corporation, the sale of which 
is probably circumscribed with precau- 
tionary limitations. To permit such pro- 
cedure, the trust agreement should grant 
specific as well as broad general powers 
to the trustee so to act. 


Corpus Transactions 


Some trusts provide that- the corpus 
be distributed to the same beneficiary 
as the accumulated income but some 
years later than the distribution of the 
accumulated income, while other trusts 
provide that the income be paid to one 
beneficiary for a period or for life while 
the corpus is to go to another benefi- 
ciary. In the latter case it is proper 
and necessary that the corpus assets be 
earmarked as such for the profit or loss 
from corpus transactions may not in- 
crease or diminish the income to the ad- 
vantage or disadvantage of the income 
beneficiaries. In such case, too, separ- 
ate tax returns must be filed of the in- 
come and corpus transactions and while 
a tax has to be paid on the profit result- 
ing from the sale of corpus assets, such 
profit need not, of course, be added to 
the income derived from the corpus as- 
sets nor may a net loss resulting from 
the sale of corpus assets be deducted 
from such income. 


In the case of a trust where the corpus 
is to go to the same beneficiaries as the 
accumulated income therefrom but. at a 
later date, to require tax returns to be 
filed of income and corpus transactions 
separately, may often result in diminu- 
tion of tax while the present capital gain 
provisions are in effect, if a net profit 
result from the sale of corpus assets. But 
should the capital gain provisions be 
modified so as not to limit the deductions 
from other income of capital loss to 
$2000 and should the capital loss be sub- 
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stantial, then the requirement to file sep- 
arate returns of income and of corpus 
transactions in such case naturally re- 
sults in higher tax payment. It does not 
seem equitable that in such a case, where 
the corpus as well as the income are the 
property of the same person, returns 
should be required in such a form as to 
penalize him for the failure to control 
the asset as well as the income there- 
from, especially while such beneficiary is 
a minor and the distribution of the as- 
sets would be injudicious and perhaps in- 
jurious to him as well as to others. 


It is doubtful, if under the law, the 
government can enforce in such a case 
the filing of separate returns. Surely, 
the profit or loss transactions resulting 
from the purchase and sale of assets 
which constitute accumulated income 
should not be involuntarily incorporated 
in the income tax return of corpus trans- 
actions; certainly not where the corpus 
is to go to other beneficiaries than the 
income from the corpus. And where the 


corpus is to go to the same beneficiaries 
as the income, the beneficiaries should 
have the option to report jointly or sep- 


arately with income the profit or loss re- 
sulting from purchase and sale of cor- 
pus investments as well as of income in- 
vestments. 


If Customary Practice Were Reversed 


What if in a trust created for the 
maintenance and education of a child, 
who is to get the income as well as the 
corpus, the trust deed provided that all 
the income should be accumulated and 
distribution for a period should be made 
out of the corpus only? If such a trust 
were to be construed, as of course it 
might properly be, that it was made by 
the settlor to relieve himself of an ob- 
ligation to support, and under the mem- 
orandum of the General Counsel, referred 
to above, only “so much of the trust in- 
come as was actually distributed for the 
support and maintenance of the bene- 
ficiaries” should be taxed to the grantor, 
then certainly the grantor could not be 
taxed for any distribution of the prin- 
cipal or corpus. 


Could such a trust be held invalid, on 
the general ground of public policy, as 
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in contravention of the customary meth- 
od by which trusts for similar purposes 
are usually set up, and because the de- 
viation were used solely for the purpose 
of minimizing taxes? It is doubtful 
whether the contention of invalidity in 
such a case would prevail. But if the 
decision in Douglas v. Wilcuts and the 
other cases cited and held to be limited 
in effect by the memorandum of the Gen- 
eral Counsel, are to stand, this novel 
method of trust making might create an- 
other instance for statutory interference 
to plug up tax escapes. 


Adequate Limitation of Gift Tax 


A discussion of taxation of income 
from trust funds should not be concluded 
without pointing out that the gift tax 
provision of the law was enacted to par- 
tially compensate the Federal Govern- 
ment for the loss that might result from 
the failure to collect estate taxes through 
the making of valid gifts inter-vivos. 
The gift tax is almost as high as the es- 
tate tax, and if it is deemed a sufficient 
equivalent of the latter, so that as to 
the gift that the grantor makes subject 
to the gift tax, he is, for the purpose of 
the estate tax which is replaced by the 
gift tax, to be considered as though he 
had already died, surely, then, the gift 
tax, which applies as well to a gift made 
in trust, should likewise be considered 
a sufficient equivalent for all taxes other- 
wise lost to the Government through the 
making of such gift. 

Since a dead man no longer has any 
income and cannot pay any income tax, 
and a live man may, from the estate tax 
point of view be considered dead as to 
gifts made direct or in trust, he may no 
longer be considered alive so as to have 
made a gift to relieve himself of any li- 
ability to support, which as dead man he 
cannot by nature perform. Consequent- 
ly the decisions in Douglas v. Wilcuts 
and the other cases cited may not apply 
to a gift made in trust to which the gift 
tax does apply, and income derived from 
such a trust should not be taxable to the 
settlor of the trust. 


Mediocrity requires aloofness to preserve 
its dignity. 
Charles G. Dawes 


... with this new 


Night Transit Service | 


ws new Night Transit Department 
of the Marine Trust Company is 
speeding up the collection of cash 


items by as much as four days. 

Cash items reaching us in time to be 
forwarded by night transit are pre- 
sented the next day in most important 
centers of New York State. Arrange- 
ments with correspondents in other 
parts of the United States assure 


speedy handling of cash items from 


coast to coast. 


Write today for a copy of the latest 
Night Transit Department Schedule. 


MARINE TRUST 
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“I Give and Bequeath... ” 
Setting Your House In Order 


By HELEN KNOX and BETTY STUART 


< OOD-MORNING, have you made 
your will?” 

If this slightly bizarre greeting were 
addressed today to a hundred people 
picked hit-or-miss across the American 
scene, fewer than ten would say yes. 

Well, you say, a lot of them are young. 
They’ll get around to it later. But the 
strange part of it is that they don’t. 
Over ninety percent go on working and 
saving, only to pass on with their affairs 
in the same unsettled state. 

When no will has been left, the law 
has to divide everything according to 
certain fixed rules that can’t take into 
account the affectional side of life. The 
result is all the harder to bear in cases 
where the administrator appointed by 
statutory requirement happens to be the 
relative least likely to avert family rows. 

The poor can easily be excused. Non- 
will-makers don’t all belong anywhere 
near the bread line, however; some un- 
accountable examples are so high that 
we of the financial rank and file know 
them only through the newspapers. The 
law often forces the administrators to 
give bonds, which might have been ex- 
cused by a will, and high bond premiums 
are only one item of the unnecessary ex- 
pense entailed by failure to provide such 
an instrument. 

Why No Will? 

“Procrastination is the thief of time” 
—and the thief of money from an estate 
that shrinks as settlement drags, or a 
small business that has to be sold too 
soon and at a sacrifice in order that its 
proceeds may be divided as the law de- 
crees, or, worse yet, a pittance that is 
swallowed up in the expenses of litiga- 
tion through the avariciousness of some 
forgotten relative who turns out to be a 
scrapper. 


Excerpted by permission from Good Housekeep- 
ing, July 1937. 
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A second contingent keep away from 
wills because they think their prepara- 
tion runs into a great deal of money. 
The fact is that wills come to absurdly 
little, compared to the amount that may 
be saved by having them made. The 
least expensive one recently brought to 
our attention came to ten dollars, the 
most expensive to three thousand; in the 
latter case the instrument covered the 
setting up of several trusts, together 
with a complete plan for carrying on in- 
definitely a large corporate enterprise. 


Some people think, even in this day 
and age, that providing for events in 
case of death brings on what they fear. 
Others resort to all sorts of infantile 
tricks to fool themselves into imagining 
that they’ve expressed their wishes with- 
out encountering their pet jinx. They 
leave letters, memoranda, papers of var- 
ious descriptions, all of which have no 
testamentary value, because, for one 
thing, they are not signed with the form- 
alities prescribed by the law of the state 
of residence. 


Need of Attorney 


Some people go to enormous pains to 
hew out new paths instead of taking 
those provided by law. There is still 
another classification of risk-taking hu- 
manity—people who say: “Of course I’ve 
made a will. But I didn’t bother with a 
lawyer. I made it myself.” Sometimes 
this works out, and sometimes it doesn’t. 

Even so small a matter as failure to 
punctuate correctly may put the ama- 
teur will maker’s heirs in a hole. A Mich- 
igan man gave and bequeathed his home 
and lot to his wife. A period ended that 
provision, followed by a new sentence 
beginning with the word “also,” in which 
he gave her a life estate in certain per- 
sonal property. Query: did he mean she 
got the house and lot outright, or only 
for life like the personal property? The 
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Court read and construed the will as a 
whole and held that the period was in 
error; the intent of the testator as they 
saw it was that both real and personal 
property be taken under the same terms 
—for life only. Maybe you wouldn’t 
have read it that way; maybe the maker 
of the will wouldn’t had he been there 
to speak for himself. But the result was 
in the Court’s hands—and hard on the 
widow. 

There is the practice of mentioning 
charitable bequests first and leaving to 
relatives a “residue” which may have 
shrunk to nothing, owing to depreciation 
of securities. First come, first served, 
is a cafeteria rule that also applies to 
wills. Then there is the strange over- 
sight that neglects to provide for imme- 
diate and necessary expenses by means 
of some such liquid asset as insurance 
or cash in the bank, in which case real 
estate or securities may have to be sold 
at a loss. There is the equally unfor- 
tunate blunder that permits a beneficiary 
to sign as a witness; in many states the 
will can’t be probated unless this altru- 
istic individual renounces his share. If 
he refuses and there is no third witness 
to fall back on, the person who made the 
will is judged to have died intestate. An 
executor asked to double as a witness 
may be disqualified in the same way if 
he is also a legatee under the will. 


Many Pitfalls 


Another pet oversight consists in leav- 
ing money to charity without ascertain- 
ing whether the organization so favored 
is incorporated; if not, it probably can’t 
take over acent. To conclude the listing 
in this class of elementary mistakes, 
there is the practice of depositing a 
home-grown will in a desk drawer, an 
old-fashioned safe, or some other equally 
unguarded receptacle instead of leaving 
it in the custody of a responsible person 
or corporation. Such wills can be found, 
opened, and read without the presence 
of those who would maintain their in- 
violability—and who knows how many 
of this character, witnessed by servants 
who have died or moved away, have 
quietly disappeared? 

But there is another type of complica- 
tion that mere lay astuteness couldn’t be 
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expected to foresee and avoid. Perhaps 
a solid businessman, more or less fam- 
iliar with the law in his native state, 
considers himself competent to draw up 
his own will. He does so, moves to an- 
other state, acquires property there, and 
makes a second will without realizing 
that the statutory requirements may 
differ from those to which he has become 
accustomed. Or he may own a summer 
home or other real estate in a state 
other than that of his residence, the dis- 
position of which may be governed by 
the laws of that state. Then, too, the 
laws in one’s own state may change. The 
necessity of employing in the prepara- 
tion of one’s will an attorney with a 
clear knowledge of the laws of the state 
of residence and having regard for the 
laws of other states where one has, or 
may have, property, can not be too 
strongly urged. 


Caruso’s Case 


One of the most dramatic instances of 
the effect on a will of two differing 
systems of law took place in regard to 
the estate of the late Enrico Caruso. The 
great tenor died in 1921 in Naples, but 
the case that arose wasn’t settled for 
nine long years. 

In 1919, while a resident of Italy, it is 
said that Caruso made a will in his own 
handwriting, leaving his entire residual 
estate to his two natural sons and to his 
brother. To his wife he bequeathed only 
that portion which she was entitled to 
receive under Italian law, at the same 
time making a life provision for her 
mother. Time passed, and a daughter 
was born. Under Italian law the birth 
of the daughter rendered the will a null- 
ity, but Caruso made no other. 

After his death, the story goes, a fam- 
ily council was called in Naples under 
such formalities as are there prescribed, 
to agree on the proportion that each of 
the parties at interest should receive. In 
the meantime the widow had been ap- 
pointed ancillary administratrix in New 
Jersey, and she petitioned for a decree 
of distribution. The Naples faction was 
naturally of the opinion that this should 
be made in accordance with Italian law. 
But the widow claimed that the New Jer- 
sey law should be the deciding factor; 
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the contract creating phonograph royal- 
ties had its origin in that state, and un- 
der New Jersey law the daughter would 
be entitled to a larger share than under 
the Italian agreement. But the New 
Jersey Court of Errors and Appeals held 
that, since the rights of the estate under 
contract were personal property, the law 
of Italy prevailed, and the decree of 
the foreign tribunal was enforceable in 
New Jersey, “by reason of the comity 
existing between nations as to all the 
parties concerned, including the infant 
daughter.” Had Caruso only made an- 
other will that took into account his 
daughter, how much time, trouble, and 
expense might have been saved! 


Perhaps at this point we’ve proved 
that even relatively simple wills are 
safer in the hands of lawyers than in 
our own. But even so there are pitfalls 
unless your lawyer is familiar with, or 
you disclose to him, all the details of 
your affairs. 


Trust Provisions 


To leave assets in such form that 
children will get them with full power 
of control when they reach twenty-one 
is something that most parents want to 
avoid. The statement has often been 
made that no layman can draft a will 
with adequate trust provisions. Yet 
many try, and others give up a sound 
idea because they recognize their own 
inability to carry it through unaided. In 
an experienced lawyer’s hands it becomes 
easy. 


In a competent lawyer’s hands, a trust 
can be drawn so as to have the advant- 
ages of an outright gift, with the protec- 
tion feature in addition. The trustees 
in their discretion are authorized to use 
additional sums from capital in emer- 
gencies, and at the written request of 
the beneficiary, may turn over from time 
to time sums not in excess of so many 
thousands a year. Unless the beneficiary 
exceeds his or her allotted span—and a 
margin should be provided to cover that 
—there will always be yearly payments 
sufficient to live on, and in addition the 
fun of spending lump sums out of the 
principal as needs and whims arise. 


per Fe Californians 


PREFER 


SECURITY FAST MATION 
TRUST SEAVICE 


Recently published figures show that 
30% of all the court trusts administered 
by all corporate fiduciaries in Califor- 
nia are entrusted with this Bank. @ In 
Southern California. which is the 
territory served by this Bank, it is esti- 
mated that 49% of all the court trusts 
handled in this area by corporate fiduci- 
ariesarein Security-First National Bank 


<x Eastern trust companies needing 
co-operation in ancillary proceed 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so strongly favored locally 


IT Y-FIRST NATIONAL 
BANK OF LOS ANGELES 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Getting Competent Fiduciaries 


All wills call for competent executors, 
but those with trust provisions shouldn’t 
even be contemplated until the men or 
women who are to handle executorships 
and trusteeships are considered with the 
utmost care. Executors and trustees are 
tremendously important persons, not to 
be chosen for honesty alone, but for their 
ability and the amount of time which 
they will presumably be able to devote 
to this new responsibility, superimposed 
on regular business programs. 

As summarized by a well-known auth- 
ority, the “Duties of Executors and Trus- 
tees” are listed under twelve heads, 
twenty-seven subheads, nineteen sub- 
subs, and six divisions still further in 
the interior of the subject. One of these 
last is a little trifle having to do with 
watching and judging market conditions 
on securities—a man-sized job in itself. 
It is no exaggeration to say that the 
person who can serve as an executor or 
a trustee for an estate of any size and 





TRUST COMPANIES 


“Te most logical plan I 
have ever seen.” (A bank director) 


“For the first time, I have seen concrete re- 
sults from our advertising.” (A bank 


president) 


Trust Officers: “Attorneys are phoning us 
about wills” . . . “Life underwriters re- 
quested 700 reprints of first newspaper ad” 
... Bank staff is cooperating; elevator op- 
erator and lobby guard both recently di- 
rected people to the trust department. 


Attorney to Bank: “Your ads are a service 
to lawyers and the community.” 


Underwriters to Bank: “You are doing 
more to help life insurance than any bank I 
know” . . . “Your recent ad is one of the 
finest I have ever seen on life insurance.” 


A complete new-business program for the 
trust department. Coordinates the most im- 
portant forces for business development. 
Once started, it proceeds smoothly. Purse 
delivers all mailings ready for postage, 
newspaper mats ready for publication. 
Write for information. 


THE PURSE COMPANY 


CHATTANOOGA ,TENNESSEE 


Los Angeles 


manage his own affairs at the same time 
without loss to either hasn’t yet made 
his appearance. 

All of which, of course, points in the 
direction of the modern trend toward 
corporate executors. To insure that the 
personal side will be take care of, some 
private individual familiar with the tes- 
tator’s views, his wife’s temperament, 
his children’s abilities and predilections, 
may be designated as coexecutor. But 
for the financial side, no mere individual 
can be so well equipped, so tireless, so 
time- and money-saving as a trust com- 
pany or a bank. 


Myriad Functions and Details 


Bookkeeping, appraisal, dealing with 
creditors, legatees, and so on are usually 
handled by such institutions with mini- 
mum delay and maximum efficiency be- 
cause each item of service automatically 
becomes the duty of people specially 
trained to do that very sort of work and 
no other. Market reports are available, 
checked as no one mind could check them, 
and free from personal bias. World-wide 
connections simplify the care of foreign 
holdings. The brain that directs all 
these complicated transactions never 
grows old or out of touch with business 
conditions, because the corporate execu- 
tor bears a charmed life, with new blood 
being added continually to supplement 
men rich in experience. 

But some people are prejudiced against 
the corporate executor because it—or 
they, or whatever you call the great mul- 
tiple-celled brain—isn’t supposed to be 
attached to a heart. Even with a private 
person as coexecutor, a certain machine 
quality of administration would be sure 
to creep in. But—would it? 


A True Story 


In the pine-paneled offices of the Vice 
President of a well-known trust depart- 
ment we listened to the story of two 
children. Mr. X’s wife was mentally 
incompetent. There were no relatives 
on whom he cared to call. When he died, 
the Bank had become father and mother 
to his boy and his girl. 

Clothing had to be bought when the 
children were little, and various Mrs. 
Banks as well as Mr. Banks had taken 





TRUST COMPANIES 


part in the shopping expeditions. The 
boy had been sent to a good prep school. 
Following his progress, the Bank had 
decided that he would do better in an- 
other; one of its officers saw to the 
transfer in person, thereafter checking 
results. Holidays were arranged for. 
The girl grew up, was sent to college. 

When they visited the Bank as child- 
ren, these two strangely placed orphans 
were always taken home by one of their 
numerous fathers-at-law. Now that 
they’re grown up and on their own, they 
write to the Bank regularly—friendly 
“family” letters of the kind that a big, 
heartless, soulless corporation wouldn’t 
know what to do with. An exceptional 
case? Well, rather. No bank wants to 
nursemaid, chaperon, and launch both 
socially and financially anything like a 
battalion of similar units. But when 
circumstances seem to indicate this as 
the only gentlemanly and _ honorable 
course, the bank obliges. 

This story makes a good conclusion, 
but it needs pointing up for the ninety- 
odd percent who avoid the whole sub- 
ject of wills. As a nation of individuals 
devoted to the free exercise of person- 
ality, we seem to distrust those profes- 
sions which we conceive as being run 
according to cold mathematics or frozen 
precedent. But the fact is that we have 
stage conceptions of them. Banks and 
trust companies are human, not in a 
corporate sense, but because they’re 
made up of individuals like ourselves. 
Lawyers are human—as human as doc- 
tors, grocers, or real-estate men, and as 
quick to understand their clients. 

Making a will is no more of an ordeal 
than getting rid of a cold or buying a 
pound of coffee—infinitely less of an 
undertaking than moving into a new 
house. The difference lies in the fact 
that if the cold isn’t treated or the coffee 
isn’t bought, inconvenience alone is like- 
ly to result; if the house of the moment 
isn’t snapped up, there are always others 
on the market. But a man has only 
one estate to leave, and there is only one 
way of seeing that it gets where he 
wants it to go, only one time to be sure 
that results are achieved as planned. A 
will is the answer. Properly drawn. 
Today. 


The 
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The First Title Insurance Policy 


The Land Title Bank & Trust Co., 
Philadelphia, has been searching for 
two years for the original first title in- 
surance policy it issued. In addition 
to the sentiment attached to the docu- 
ment, it also has the historical value of 
being the first title insurance policy 
written in the world. 


A facsimile of the policy is in the 
keeping of the bank, but the original 
has disappeared. The bank has practi- 
cally exhausted its searching powers 
and feels it has but one chance to re- 
cover the policy—to appeal to the pub- 
lic. 

On June 24, 1876, the policy was is- 
sued to Martha Morris, an aunt of the 
company’s president, and was for $1,500 
to cover a mortgage which she had pur- 
chased five days previous from William 
Seybert on the property at what was 
then 618 North 48rd Street. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


March 31, 1938 


RESOURCES 

Cash and Due from Banks $194,717,949.09 
U. S. Governinent Securities 161,987,880.96 
State and Municipal Bonds 21,220,514.25 
Stock of Federal Reserve Bank... . 2,262,000.00 
Other Securities 57,128,885.32 
Loans, Bills Purchased and 

Bankers’ Acceptances 215,780,570.52 
Mortgages 20,155,347.66 
Banking Houses ‘i 13,022,342.10 
Other Real Estate Equities 5,282,261.58 
Customers’ Liability for Acceptances 16,057,327.03 
Accrued Interest and Other Resources 2,133,212.42 


$709,748,290.93 


LIABILITIES 

Preferred Stock .... $ 9,382,520.00 
Common Stock 32,998,440.00 
Surplus and 

Undivided Profits .. 45,129,356.66 87,510,316.66 
Reserves 7,568,519.69 
Common Stock Dividend 

(Payable April 1, 1938) 824,958.50 
Preferred Stock Dividend 

(Payable April 15, 1938) 234,563.00 
Outstanding Acceptances 16,426,585.38 


Liability as Endorser on Acceptances 
and Foreign Bills 5,181.292.96 
DROUOOME 6.05 o 6 650 6. 0 0 00 4 0 6) 6 Cee 


$709,748,290.93 


Principal Office: 55 Broad Street, New York City 


64 BANKING OFFICES IN GREATER NEW YORK 


European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 





The ABC Of Personal Life Insurance Trusts 


Cooperation For Service Is Keynote 


BASIL S. COLLINS 
Assistant Vice President, Old Colony Trust Company, Boston, Mass. 


[Report of address before Life Underwriters Assn. of New York City.] 


EFORE a gathering of life under- 

writers and their guests at the fifty- 
second annual banquet of The Life Un- 
derwriters’ Assoociation of the City of 
New York, held in New York City on 
March 10, 1938, Basil S. Collins, assis- 
tant vice president, Old Colony Trust 
Company, Boston and a pioneer in the 
field, outlined the history of the life in- 
surance trust in America, stating that 
although living trusts were known be- 
fore the Christian Era, life insurance 
trusts were the product of the present 
generation. At one time, the life insur- 
ance company and the trust company 
were one and the same, e.g. The Penn- 
sylvania Company for Insurances on 
Lives and Granting Annuities, char- 
tered in 1812, and the Girard Life In- 
surance, Annuity and Trust Company, 
both of Philadelphia, chartered in 1836. 
These companies and many others have 
retained their insurance and abandoned 
their trust functions, or vice versa. 

Mr. Collins gave to the Girard Trust 
Company credit for establishing the first 
life insurance trust in the United States, 
dated June 17, 1869. The first trust 
company proper—that is, a company not 
clothed with authority to do both life in- 
surance and trust business—to receive a 
life insurance trust was The Northern 
Trust Company of Chicago, on March 18, 
1891. Mr. Collins traced the history of 
this movement, showing that since 1920 
the life insurance trust has become a 
popular type of trust device and is des- 
tined to become a huge reservoir for the 
protection of life insurance proceeds for 
future generations. 

The speaker discussed the life insur- 
ance trust as a mode of settlement, com- 
pared with the other two modes: lump 
sum, and deferred instalment settle- 
ments by insurance companies. 


Within the four options offered by the 
insurance companies an unlimited num- 
ber of variations may be worked out. The 
trust settlement takes its place as one 
more mode of settlement, neither a sub- 
stitute for nor in competition with op- 
tional modes of settlement offered by the 
life insurance companies. 


When A Trust 


Mr. Collins devoted considerable time 
to four sets of facts under which he felt 
that life underwriters were duty-bound 
to recommend the life insurance trust: 

1. When flexibility of administration 
and the exercise of discretionary power 
are needed to meet emergencies or re- 
quirements of beneficiaries that cannot 
be foreseen. 

2. When in connection with business 
insurance there is need for an impartial 
and responsible third party to carry out 
promptly and faithfully the plan under 
which the insurance was effected. 

8. When the immaturity, inexpe- 
rience, or incompetence of the beneficia- 
ries creates a need for the services of a 
local, experienced, and impartial financial 
adviser. 

4. When the primary purpose of the 
insurance is to safeguard the estate 
against complications and shrinkage due 
to debts, taxes and administration costs. 


Distinction in Modes of Settlement 


The three differences between trustee- 
ship and other modes of settlement were 
given as: the introduction of a third 
party in the process of settlement; flexi- 
bility in the terms of payment and exer- 
cise of discretion. 

Mr. Collins explained that this third 
party, the trustee, has a real function to 
perform; the trustee becomes the real 
payee, is the legal owner of the proceeds 
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of insurance, can sue and be sued, and 
can be held responsible for its acts or 
omissions, just as any absolute owner 
can. 

He showed that the real basic differ- 


ence was that the life insurance trust 


was based on the flexible law of equity, 
while the optional mode of settlement 
was based on the inflexible law of con- 
tract. 

He pointed out that if discretion is left 
with the insurance company, it is not a 
contractual settlement, but a trust set- 
tlement; that the terms of payment must 
be pre-determined during the lifetime of 
the policyholder under the contractual 
settlement, but not under the trust set- 
tlement; and a trustee may exercise dis- 
cretion in the payment or application of 
principal or income, but an insurance 
company cannot do so under its contrac- 
tual settlement. . 

Mr. Collins brought to his audience a 
new thought in an advantage to the life 
underwriter who cooperates with a trust 
company in helping the customer, the 
trust company and the lawyer to create 


a life insurance trust. He described 
this as distinctly a sales advantage. It 
was his contention that by bringing the 
trust company into the insurance estate 
picture, the life underwriter increased 
his prestige with the customer. The in- 
stitutional atmosphere of permanence 
and assurance lends dignity to the en- 
tire transaction. He expressed the be- 
lief that this was the most powerful sales 
tool that the life underwriter possessed. 

It is the life underwriter’s function, as 
Mr. Collins sees it, to give the lawyer the 
benefit of his special knowledge of insur- 
ance language and forms when the in- 
strument is drawn. He should make sure 
that his customer reserves certain rights 
in the policies which are made payable 
to the trust, specifically the rights— 


1. To receive dividends, distributive 
shares of surplus, disability benefits, 
surrender values. 

2. To obtain loans. 

3. To exercise options and privileges 
under policies. 

4. To sell, assign or pledge them. 

5. To change the beneficiary. 

6. To withdraw the policies. 

The life underwriter should insist also 
that the trustee be given ample powers 
to do a successful job. Important 
among them are: 

1. Power to make loans to the general 
estate or to purchase assets from the 
general estate. 

2. Well thought out powers of invest- 
ment and reinvestment. 

8. Authority to exercise discretion 
with respect to payments and distribu- 
tion of income and principal. 

In summing up, Mr. Collins said: 

“Every mode of settlement has its 
special function, and no single mode is 
appropriate for all cases. We ought not 
to play favorites, but to recommend the 
mode that fits the need. We ought to 
assume and live up to the professional 
attitude in the service which we render 
our policyholders and our trust custom- 
ers, placing the advice which we give 
above self-serving. We should think only 
of the good of our customers, whether we 
are trust men or insurance men—not of 
the commissions or fees that we may 
earn or bring to our institutions.” 





Trends 


In The 
Trust 
Field 


One Trust Department to a City? 


HE problem of the trust department 

in the small city is a difficult one. 

It is more difficult if the city has more 
than one bank offering such facilities. 
That, in substance, is the opinion of 
bank supervisors. When the executive 
committee of State Bank Supervisors 
met here early this month, they inform- 
ally discussed some of their problems 
in the trust field. It was one of those 
subjects not on the agenda although 
very much on their minds. County 
seats, reasonably large cities, with a 
large number of banks—state and na- 
tional—offering fiduciary aids, created 
difficult situations, some of them point- 
ed out, asking that they be not quoted. 
This was largely due to the inability 
of the banks to give full and complete 
service, which in turn was due to the 
moderate size of the banks themselves 
and their lack of trained personnel for 
the peculiar problems incident to sound 
trust management. There was some 
talk, but without any definite conclu- 
sions being reached, that it might be 
better to have but one bank in a city— 
perhaps even in a county—licensed, or 
permitted to operate a trust depart- 
ment. No estimate was made as to the 
size of the town that would serve as 
the minimum unit for purposes of com- 
putation. But the officials concerned 
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pointed out that in many parts of the 
country there was business for, and jus- 
tification for, several banks, but some- 
times not enough business for even one 
trust department. The _ supervisors 
were open minded in the matter. They 
were frankly sympathetic but also per- 
plexed. In a desire to raise the stand- 
ards of banking they felt as though 
they could not overlook the trust de- 
partments. 

An appraisal of the informal discus- 
sion and the private conversations left 
the distinct impression that an impor- 
tant part of the problem was the lack 
of trained trust officers. Some com- 
ment also indicated that, in several 
localities, better trust departments 
would justify their existence both for 
the banks and the communities. While 
the definite question: “shall there be 
but one bank with trust privileges in 
a city of blank—000 population” is not 
now on any official agenda, it is not 
impossible that it may be, one of these 
days. 


Common Trust Powers 


ICE Chairman of the Federal Re- 
serve Board, Ronald Ransom, asked 
as to what he had heard relative to the 
recently promulgated common trust 
regulations, replied that “nothing had 
happened.” He added that he “didn’t 
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know how they were working out be- 
cause no banker was writing in to com- 
plain, to commend or generally criti- 
cize,” and definite indicators of what 
banks thought of the regulations were 
lacking. That they seemed to want 
such powers appeared evident, but now 
that they had them, it was difficult to 
tell just how many banks were plan- 
ning to use them. Among those institu- 
tions setting up common trust funds, 
there had been nothing definite as yet, 
to show how they were working out. 
Mr. Ransom, who had much to do 
with formulating the regulations, pains- 
takingly accomplished after months of 
correspondence and study, is not at all 
sure that the Federal banking agencies 
should strongly enter the field of trust 
regulation. It appears to him to be a 
problem of state regulation under pre- 
sent laws. The writing of the new reg- 


ulations on common trusts had to be 
done with the knowledge that the states 
had regulations which necessarily had 
to be followed. The Reserve Board can 
only hope to lay down the broad out- 


lines, appeared to be his conclusion. 


Trust Indenture Bill Reported 
HE Seventy-fifth Congress which 
publicly is hoping to adjourn 
“soon,’ but privately not quite so sure 
that it is going to be safe to adjourn 
without having accomplished something 
to speed recovery, may find time to pass 
along the Barkley trust indenture bill. 
At this writing, in the second week of 
the month, the bill, somewhat amended, 
was favorably reported out the Senate 
Banking and Currency Committee. 
The changes incorporated include 
exemptions from ‘the securities act of 
bonds issued under indentures of the 
National Housing Act. Another change 
permits the Securities and Exchange 
Commission, which is the authority 
under the Act, to exempt from any one 
or more of the provisions of the pro- 
posed law “any security issued or pro- 
posed to be issued by a person organ- 
ized and existing under the laws of a 
foreign government or a political sub- 
division thereof.” There is added the 
exception that such action would not be 
in contravention to public policy “or 
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the protection of investors.” The bill 
as reported out is the result of many 
conferences, several revisions and fre- 
quent consultations with a special com- 
mittee of the American Bankers Asso- 
ciation and the formal committee of 
executives of a number of New York 
banks. 


Bankruptcy Bill 


HERE is also pending the revision 
of the national bankruptcy act as 
embodied in the Chandler Bill. This 
has been approved by the House and 
may find acceptance by the Senate soon 
—possibly before this issue reaches the 
reader. The section devoted to “ar- 
rangements” is held by trust men, who 
have been in Washington, to be most 
important. This chapter XI attempts 
to codify and extend the law on the 
composition and extensions of maturing 
debts. Section 77B of the Bankruptcy 
Act, while widely used (more than 
3,000 reorganizations effected in four 
years) has been chiefly criticized for 
its alleged too great leniency to debtors. 
The Chandler Bill imposes new re- 
strictions and, it is said, will tend to 
discourage corporate managements to 
resort to Section 77B. It also pointed 
out that the new arrangements offered 
will aid smaller concerns facing finan- 
cial embarrassment. This procedure 
includes arrangements for readjust- 
ment of unsecured debts and leases and 
other executory contracts. A creditors’ 
meeting is provided for, at which a 
Federal judge or a referee presides. 
Creditors then file their claims and ac- 
ceptance of a proposed arrangement. 
Acceptance of a composition settlement 
or extension by a majority of creditors 
binds the others. 

While there is some criticism heard 
that the new procedure goes too far to 
aid smaller corporations in adjusting 
their debts, or scaling down obligations, 
on the whole, comment here has been 
favorable to the bill, judging by wit- 
nesses and observers. 


Taxing the Tax Exempts 
HE passage of the Borah amend- 
ment to the current revenue bill 
which would tax the income from Fed- 
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eral bonds for all future issues is view- 
ed as a straw bending in the wind, 
pointing the direction for future laws. 
There is no official found here who be- 
lieves that the Borah amendment will 
get through the conference between the 
Senate and the House writing of the 
bill. If it does, it will have no effect 
on any Federal bond issue now out- 
standing, but only on future issues. It 
is not retroactive and it does not apply 
to state and municipal bonds and obli- 
gations. Senator Clark, of Missouri, 
endeavored to have passed immediately 
after the vote on the Borah proposal, a 
similar amendment which would have 
applied to the State obligations but the 
proposal lost 23 to 41 with 32 Senators 
not voting. The Borah vote was 34 to 
33 with 29 not voting. 

During the discussion, Senator Con- 
nally declared that “the Secretary of 
the Treasury may say that he is not in 
favor of tax-exempt securities. He 
wants us to tax State securities, and at 
some far-distant time he wants us to 
tax Federal securities; but when he 
comes to Congress and asks for auth- 
ority to make a bank issue, he asks us 
not to tax it, because he wants to get 
the money quickly. Mr. Morgenthau 
has never advocated the taxation of 
Federal securities when he has sent to 
Congress a bill for new bonds. He al- 
ways asks that they be exempt.” 


On the other hand Senator Ashurst 
quoted former Secretary Mellon that 
“the removal of the tax-exempt feature 
from Federal securities would not in- 
terfere with their sale.” Senator Lee 
declared the question is among the most 
important before Congress. He said 
“there is some forty-five billion dollars 
worth of tax-exempt securities in this 
country that we cannot touch by taxa- 
tion,” adding that “every year we post- 
pone taking action now proposed, we 
are going farther and farther in the 
direction of getting more of America’s 
wealth beyond the reach of taxes.” 

Senator Shipstead said that he had 
“reliable authority” that “on account 
of the taxes which are lost, the money 
borrowed by the Government costs the 
taxpayers between 7 and 8 percent an- 
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nually.” On the constitutionality of 
the proposal, there seemed to be an ap- 
proach to agreement that a case before 
the Supreme Court might result in a 
reversal from an earlier action which 
held such taxation to be unconstitu- 
tional. Undersecretary of the Treas- . 
ury Magill has several times advocated 
the application of such a tax. FEven- 
tually, pump priming and other spend- 
ing devices may force it. 


F’.H.A. Insures Lending for 


Building 


Nineteen banks in Washington, D. C., are 
making loans under the reenacted Title I 
of the National Housing Act which became 
effective on February 4. 


The Housing Administrator is authorized, 
under the terms of the act, to insure ap- 
proved lending institutions. This, of course, 
must be based on certain terms and condi- 
tions against which losses may be sustained 
as a result of loans and advances of credit 
made by them on or after February 4, 1938, 
and prior to July 1, 1939. The purpose of 
such loans will be for financing alterations, 
repairs, and improvements on urban, subur- 
ban, or rural real property, by the owners, 
or by lessees of such property under a lease 
expiring not less than six months after the 
maturity of the loan or advance of credit. 


This insurance does not cost the lending 
institution anything, the Federal Govern- 
ment will absorb the cost in its effort to 
stimulate credit under reasonable terms for 
the above mentioned purposes and also to 
increase employment in the building and 
allied industries. 











Tale of Two Trust Cities 


An Analysis of Contrasts in Trust Administration 


In the March issue of Trust Companies Magazine, there was presented 






the first part of a first-hand investigation of two Eastern county-seat 


cities by staff members. 


interviews within the trust institutions. 


It dealt with facts and impressions gained from 


In this concluding chapter, the 


“outside” view, as expressed by the leading lawyers and life underwriters 
of the respective cities, and through them the public attitude, is outlined. 


—Editor’s Note. 


TTORNEYS in City A reported very 

little cause for complaint now as to 
the practice of law by trust companies. 
They stated that the practice of retain- 
ing the drafting lawyer was religiously 
adhered to, and his services were utilized 
throughout the period of administration 
unless precluded by some _ justifiahle 
cause. While sensitiveness as to the 
competitive angle with regard to execu- 
torships still exists, the attorneys appear 
quite firmly convinced of the corporate 
fiduciary’s superiority in trust adminis- 
tration, believing that the experiences of 
the past few years have had sobering ef- 
fects. 

Most of those “paying the rent” are 
not antagonistic but frequently find oc- 
casion to initiate the suggestion of a 
trust company when the situation indi- 
cates the desirability of one. While no 
formal code has been agreed to, the trust 
institutions are not drafting wills, but 
on the whole cooperate with the bar very 
satisfactorily. 

The view was expressed that the at- 
torneys would like to learn more about 
investment policies and types of assets, 
together with their liquidity, and prac- 
tices as to review. The attitude of one 
lawyer that “the less trusts the better” 
was not borne out by the others or their 
associates. 

As to particular preferences, the at- 
torneys declared that only one institution 
is “going out of its way” to be of assis- 
tance, especially as to legal reports, 
which they deeply appreciated. It is 
their opinion that this trust company 
knows its business. They are waiting 
for the new bank to prove itself before 
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passing judgment. The lawyers were 
quick to discern which trust department 
was being dominated by unsympathetic 
directors or officials, with no authority 
of its own nor money to provide adequate 
facilities or calibre of management. 

One lawyer stated that it would be de- 
sirable if the banks could provide some 
course for the attorneys, in commending 
the trust officers for being so cooperative 
in furnishing information. Several oth- 
ers suggested that the trust officer 
should be a member of the bar, but it 
was the consensus of opinion that in- 
vestment management and systematic 
procedure were the principal requisites. 

While all the attorneys interviewed as- 
serted that the recommendation of broad 
or specific powers depended on each case, 
one declared that he believed in broad 
investment powers, practically insisting 
at the same time on authority to retain 
non-legals. He also frequently urged in- 
clusion of power to invade principal, es- 
pecially for a young wife. Most lawyers 
either arranged for a conference with 
the trust officer or obtained consent to 
accept the provisions before drafting the 
document. 


Legal Aspects in City B 


In City B, there was not so much com- 
plaint as to the practice of law as former- 
ly, but will drafting still caused consid- 
erable friction. The banks’ usually 
brought in their own attorney wherever 
possible and therefore retained him for 
the estate. Some attorneys received re 
ports of legal decisions from one or two 
of the trust companies, but while they 
found these helpful it did not impress 
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them that these banks were any the more 
competent. While some lawyers said 
they initiated the suggestion of a corpo- 
rate fiduciary where the client was edu- 
cated to an interest in trust companies 
(and remarked that most are not), they 
all apparently considered the local trust 
departments useful and qualified mainly 
for routine, clerical tasks. 

Bank B3 appeared favored as the most 
progressive; although smaller, it had 
more to offer in cooperation with at- 
torneys generally. The others were 
“sewed up tighter than a trap drum” 
with their counsel, who were either the 
trust officers, presidents or owners of the 
bank. From the standpoint of relatively 
longer experience, Bank B2 was spoken 
of in favorable terms and moreover it 
had a part-time live-wire executive. 
However, practically speaking, three of 
the four trust departments were consid- 
ered to be operated as adjuncts to their 
counsel’s offices. 


There was general agreement that 
trust men should have a professional 
background, either in law or accoun- 
tancy, possibly both. One attorney be- 
lieved the idea of a “chartered trust of- 
ficer” degree was a step in the right di- 
rection. He pointed out that trust men 
should be paid well and given adequate 
authority to know how to effectuate the 
testator’s desires, on the ground that no 
will can anticipate all contingencies. An- 
other emphasized that the trust officer 
operates entirely under the attorney’s 
advice, thereby fixing responsibility. 

There seemed to be a disagreement as 
to the scope of powers which should be 
granted to a fiduciary. One lawyer gen- 
erally advised broad powers while an- 
other recommended narrow authority, es- 
pecially in the case of a corporate trus- 
tee. Generally, the trust officers here are 
not consulted in the preparation of the 
instrument. 


Life Underwriters’ Viewpoint 


Among the life underwriters in City 
A, there was a feeling that Bank Al was 
active in stimulating interest in the in- 
surance trust idea and that Bank A2 
was doing a bit along these lines too, 
although there are not as close relations 
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between the two groups as there had 
been prior to 1932, when informal joint 
meetings were held. Generally, life in- 
surance clients had to be sold on the 
idea. An increasing tendency was shown 
to distinguish between closed banks hold- 
ing sour mortgage investments and 
present banks where they are endeavor- 
ing to make the properties productive. 

The leading underwriters seemed to 
know and use the estate planning ap- 
proach in proportion to the extent of 
their well-to-do clientele. They appre- 
ciated helpful cooperation but did not get 
much of it except from one bank. Sev- 
eral would be interested in the life in- 
surance-trust council idea. One under- 
writer, however, who is also a vice presi- 
dent of a suburban bank with a trust 
company title, said he was well enough 
informed and needed no more facts on 
trust business. He went on to say that 
he was fearful of entrusting money to a 
bank because Washington policies pre- 
vent sound management. 

On the other hand, another insurance 
man declared that life insurance com- 
panies do not belong in the trust busi- 
ness. Rather the two institutions should 
work together. Still another advocated 
further restrictions on settlement op- 
tions. A fourth stated that, while the 
bank failures were inexcusable, guaran- 
teed income under insurance contracts 
precluded any necessity for trust ser- 
vices. 


An Example of Dormancy 


In City B, life insurance trusts were 
practically a dormant subject. There 
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were neither formal nor informal con- 
tacts with trust departments and there 
seemed to be very little interest in each 
other’s work. All those interviewed em- 
ployed the estate planning method, al- 
most entirely for larger cases; as one 
underwriter expressed it, he “takes the 
measurements first and tailors the in- 
surance to fit the needs.” 

Although one or two underwriters ex- 
pressed interest in the council idea, none 
was familiar with it and doubted it 
would work locally since the trust of- 
ficers gave no indication of taking a con- 
structive part. There was little hope 
that they would, those controlling bank 
policies not being kindly disposed toward 
the life insurance idea. 

The whole picture seemed, as a con- 
sensus of opinion, to be dominated by 
one lawyer-banker. The viewpoint of 
the bankers and trust men was desig- 
nated as very localized, banking public 
relations “crusty”, and in general the en- 
tire attitude somnambulant and more or 
less hopeless. 


The Public Attitude 


Through the attorneys in City A it was 
learned that the public is not yet over the 
bank failures, and liquidating dividends 
serve as a constant reminder. They say 
that their clients are often reluctant to 
appoint a corporate fiduciary when sug- 
gested because fear still exists, but the 
belief is prevelant that the trust com- 
pany concept is sound. 

They believe there is a good opportun- 
ity for agency accounts although in the 
past there had been more selling of trusts 
than explaining and understanding of 
them. Banks Al and A2, to a lesser ex- 
tent, were taking the initiative in devel- 
oping public appreciation, while Bank 
A383, despite its advantage of longer exis- 
tence, was not very active along this line. 
Individuals were obtaining about two- 
thirds of the fiduciary appointments, 
with executorships representing the 
greater part of this figure. 

As brought out through the life un- 
derwriters, there is a failure on the part 
of the public, and often themselves, to 
distinguish between bank failures and 
trust department safety. Furthermore, 
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the experience of beneficiaries with non- 
income producing investments was re- 
sponsible for tainting all trust depart- 
ments. The realization is growing, how- 
ever, that some losses were unavoidable 
while some were due simply to excessive 
civic pride and optimism. 


Lack of Education 


In City B, it was gleaned from the law- 
yers interviewed that the community was 
not educated to corporate fiduciary ser- 
vices or on estate, trust and agency prob- 
lems. It was felt that this ignorance 
was attributable to the banks themselves 
what with the impression that few in 
the banks knew who the trust officer is. 
One keen observer declared that the local 
institutions “wouldn’t get far on their 
record”, and that the unloading of mort- 
gages into trust accounts had ruined the 
reputation of all the existing trust de- 
partments as well as the closed banks. 


The underwriters reported a more 
favorable attitude on the part of the 
public but while confidence in the exist- 
ing banks is growing this faith is more 
or less confined to banking matters, prin- 
cipally because there is little or no in- 
terest in or understanding of trust ser- 
vices. It is a rare occurrence when a 
client will raise the question of a corpo- 
rate fiduciary. With half the number of 
banks being closed, it was natural that 
the institutions as a whole would suffer 
a severe setback. It was reported that 
many appointments of corporate fiducia- 
ries had been revoked by the courts on 
petition of the beneficiaries. The fact 
that two bank presidents died here re- 
cently without appointing their respec- 
tive institutions did little to improve the 
situation or stimulate confidence in the 
going trust departments. 


ie 


This concludes the Tale of Two Trust 
Cities, which might be located in any of 
the 48 States, but which are actually in 
communities with well diversified indus- 
try only 30 miles apart. Selected for 
their economic similarities, and the wide 
discrepancy in translating these into 
terms of trust services, the cause of con- 
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trast between the two cities was found 
to lie primarily in the character of man- 
agement in the component trust institu- 
tions. 

This is not the story of Snow White 
and the Seven Fiduciary Dwarfs, but a 
picture of a town which is trust-con- 
scious and another which is unconscious, 
perhaps largely because in the first in- 
stance trusteeship was early recognized 
as a distinct service, while in the second 
it grew up like Topsy, to wait on some- 
one else’s table. 


ALABAMA’‘S | 
LARGEST 
BANK 


* 
Complete Trust 
Facilities 


& 
The FIRST NATIONAL BANK 


of Birmingham 
Member Federal Deposit Insurance Corporation 


Fifty Years With The Rochester Trust 


IFTY-FOUR years ago on April 12, 

1884, the charter of the old Safe 
Deposit Company of'the City of Roches- 
ter, N. Y., was amended by the State 
legislature making it possible for the 
organization of the Rochester Trust and 
Safe Deposit Company. 

The formation of a local trust com- 
pany at that time was an entirely new 
enterprise. Being the first in that sec- 
tion of Western New York, business men 
were slow to subscribe to the stock and 
it was four years later before the neces- 
sary capital was obtained. 

The fear of the first prospective stock 
buyers was wholly unjustified for the 
business of the new trust company in- 
creased so rapidly that it was necessary 
for the trust company to move to larger 
quarters within a very few years. To- 
day, fifty years after the company opened 
its doors, the trust department holds 
trust assets valued at $40,000,000. The 
total resources of the banking depart- 
ment are $42,000,000. 

It is interesting to note that of the six 
employees of the banking department, 
other than officers, three are still asso- 
ciated with the bank as officers or direc- 
tors. 

Robert C. Watson, president of the in- 
stitution, has the distinction of having 
served in some capacity with the bank 
for the past forty-nine years, having 
joined the staff as messenger in 1889, the 
second year of the bank’s activity. Dur- 
ing the “Bank Holiday”, in 1933, Mr. 


Watson carved a place for himself in fi- 
nancial Rochester as acting chairman of 
the Rochester Clearing House Associa- 
tion. It was under his leadership that 


the Association’s members printed and 
issued $4,750,000 of scrip to enable the 
business of the city to proceed. Of this 
amount $4,741,440 was redeemed and de- 
stroyed, the balance still remains in the 
hands of collectors and Rochester citi- 
zens who are keeping it as a momento of 


days no one wishes to face again. 


View of Trust Department Quarters 





SAFEGUARDING TRUST MANAGEMENT 


RUST examination today has _ be- 
come far more than a perfunctory 
check-up on the physical existence of 
trust and estate account assets, and giv- 
ing increased attention to preventative 
measures. Deposit insurance has given 
an added impetus to the ferreting out of 
potential liabilities, particularly under 
personal trusts, both in regard to real 
estate and security holdings and to the 
scope and continuity of investment super- 
vision. 
Several state banking departments, 
the Federal Reserve Banks and, to a con- 


siderable degree, the Comptroller’s office, 
have built up special corps of capable and 


well-trained trust examiners. The high 
calibre of this personnel, as well as their 
opportunity to observe comparative 
methods and policies, has enabled them 
to render a distinctly helpful service to 
fiduciary protection and progressiveness. 
The formulation of the new Manual for 
examination of national bank trust de- 
partments, extending in many particulars 
the scope of the excellent Handbook for 
trust examiners published by the Min- 
neapolis Federal Reserve Bank in 1935, 
marks another step in giving a more un- 
iform and scientific basis to governmen- 
tal supervision. Among the leaders in 
this codification work are Aubrey B. Car- 
ter, national bank examiner in charge of 
trust departments, and Thomas H. Hodg- 
son, assistant counsel of the Federal Re- 
serve Bank of Minneapolis. 

Because of this attitude, and the com- 
mon nature of current trust problems, 
the progressive trust departments today 
look upon examinations not as necessary 
nuisances but as opportunities for a con- 


structive comparison of notes. The ex- 
aminers are also to be thanked for hav- 
ing aroused many directors and commer- 
cial bank officers to a true recognition of 
their responsibilities to their trust de- 
partments and to its correlative indepen- 
dence as a distinctive division. 

There may still exist some isolated in- 
stances of the sophomoric, dictatorial at- 
titude, but it is well to remember that 
among our more than three thousand 
trust-empowered institutions are many 
unqualified part-time departments which 
have either been run as financial waste- 
baskets for the bank, or have been allow- 
ed to fossilize under some moss-back 
pensioner. Difficulties of adjustment 
will, of course, sometimes be found where 
control methods and procedures have be- 
come imbedded more and more firmly by 
reason of accumulation of a volume of 
business over a long period. The recon- 
cilement of a variety of methods of val- 
uing trust assets, for example, is giving 
much concern to supervisory authorities 
today, precluding as this does any mean- 
ingful comparisons or summations. Trust 
officers could make an invaluable contri- 
bution to this problem, as well as save 
themselves much future time, by work- 
ing out an acceptable basis of uniformity. 

While few instances have been re- 
ported where no control is carried for 
invested funds, these are rapidly being 
remedied, both for physical checking, 
as in the case of unit values ascribed 
to valueless securities as well as regu- 
lation asset records, and for compari- 
son with cost or inventory values or re- 
cent appraisals for mortgages. Dangers 
of carrying securities temporarily in 
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the names of nominees have been offset 
by general adoption of so-called nomi- 
nees’ declarations. 


The Statement of Principles of Trust 
Institutions is considered an essential 
guide to sound operating policies, and the 
Handbook for Review of Trust Securi- 
ties, published by the A.B.A. Trust Div- 
ision is generally commended as a model 
system for investment control. It is 
also becoming a conviction among sup- 
ervisory authorities that there is no 
excuse for a bank not knowing whether 
its trust department, per se, is making 
or losing money. 


Typical of the points covered by a 
modern trust examination, as regards 
investment procedure, are such ques- 
tions as whether assets in co-fiduciary 
accounts are held by the corporate fidu- 
ciary, what is the procedure for periodic 
review and appraisal of trust assets to 
determine retention, are all purchases 
and sales and other major matters auth- 
orized (or approved) by directors’ com- 
mittee, as successor trustee are invest- 
ment powers valid, etc.? It is also in- 
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teresting to note the experience of 
examiners as to how contingent liabili- 
ties usually arise: 


(a) By purchases from self or affil- 
iates; (b) By violations of terms of 
court orders; (c) By guarantees and as- 
surances; (d) By taking side profits and 
commissions; (e) By violations of terms 
of trust instruments; (f) By purchase of 
“non-legal” investments; (g) By pur- 
chases or sales without consent or ap- 
proval of the co-fiduciary; (h) By failure 
to invest large cash balances; (i) By 
wrongful acts of predecessor fiduciary, 
which successor fiduciary neglects to cor- 
rect by obtaining redress; (j) By failure 
to obtain all assets of the trust which 
should rightfully be in its possession. 


From the extensive studies made in 
banks of all sizes and character, it is 
to be hoped that comparative informa- 
tion may be forthcoming which will en- * 
able enterprising trust officers to coop- 
erate even more fully with examiners 
and to profit by the experiences and 
practices of those which have been 
found to be rendering outstanding, and 
adequately profitable services. 





WHEN PARTNERS QUARREL 


N his fireside chat this month, Presi- 

dent Roosevelt gave voice to a funda- 
mental truth when he said that the 
major financial contribution to recovery 
would have to be made by private busi- 
ness. The proposed additional Federal 
spending is insignificant in the perspec- 
tive of the billions spent each year by 
private corporations, or the billions of 
potential credit lying idle in commercial 
banking institutions for want of proper 
business risks. 

As pump priming, the quasi-inflation- 
ary spending program would doubtless 
work—if those who have put their capi- 
tal into the well and its machinery, as 
well as those who put their brains and 
muscles into manning the pump, have a 
fair chance of getting a decent profit 
in return. 

But what has the record been? In the 
last eight years industry—-or capital, or 


the raw material, tools, plant and equip- 
ment—has been on the losing side. 
Treasury Department statistics of in- 
come show that from 1930 through 1935 
all active corporations in the United 
State suffered a net loss averaging $1,281 
millions a year at the same time that 
government received taxes from them 
averaging $2,780 millions annually. 

The government “take” in taxes (not 
to mention the cost of determining 
and recording them) has borne no rela- 
tion to corporate ability to pay. That 
labor has been unwilling to adjust itself 
to a fair division of the rewards of in- 
dustry is perhaps most glaringly illus- 
trated in the railroad and coal industries, 
where the capital “tools” have frequently 
received no compensation and even been 
seriously depleted. 

Between 1933 and 1937, the average 
hourly wage rate in manufacturing in- 
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creased 60%; the tax collector took 60 
cents out of every dollar of business earn- 
ings in the decade 1926-1935 (with the 
rate still growing); while the average 
rate of return on capital for the years 
1926-1936 was only 2.07 percent. 

Modern industry depends for its oper- 
ation, and millions of workers for their 
employment, on the availability of capi- 
tal investment in plant, equipment and 
current assets, (in the case of United 
States Steel, for instance, this amounts 
to $7,300 for each employee). Every 
operating loss, whether caused by market 
conditions, excessive payrolls or taxes, is 
a diminution of the tools with which 
labor must work. 


The Brookings Institute attributes, 
as the major cause of the present de- 
pression, underproduction rather than 
overproduction, overpayment rather than 
underpayment (relative to other operat- 
ing costs) to wage-earners. What hurts 
business and capital hurts labor and gov- 
ernment. 

The proposed government spending 
program is the same old white rabbit 
which got caught in the economic drain- 


pipe last year, except that it is also de- 
signed to make a great increase of pri- 


vate borrowing available. What is lack- 
ing is the inducement to borrow. Merely 
making money a percent or two cheaper 
is a futile gesture if costs of operations 
are going to increase five percent, or 
there is no relief from present excessive 
labor and tax costs (which raise prices 
and cut down public purchasing power). 

The President made a good point in 
his fireside chat when he cited the loss to 
the public occasioned by idle men, as 
well as idle industries. This is a tacit 
recognition that wealth or purchasing 
power is the outgrowth of production— 
not restriction or re-distribution. The 
same can be said of the idleness enforced 
on thousands of industries, especially 
since the National Labor Relations Act 
went into effect, by the epidemic of 
strikes. And what about the time and 
money lost to creative use by diversion 
to making compliance with ever-chang- 
ing regulations and tax schedules, not 
to mention costs of litigation to deter- 
mine right and liabilities? 
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One need only review the annual re- 
ports of leading corporations to appre- 
ciate why new money is not forthcoming, 
or why it is not sought by business. Tax 
and wage uncertainties, as well as actual 
burdens, head the list, for why produce 
when losses are borne by capital but prac- 
tically all profits are taken by taxes and 
labor? If they want any continuing 
profits to divide, our economic partner- 
ship will have to compose their indivi- 
dual differences and encourage profitable 
production of new wealth instead of 
spending the old. 


Realistic compromise between the 
three partners—government, labor and 
capital—is essential to sustained recov- 
ery, whether that recovery start with 
pump-priming or otherwise. Govern- 
ment has put forth its demands. Repre- 
sentatives of capital alone remain with- 
out a coordinated policy or program, ex- 
cept for sporadic sniping at the more 
innocuous details of the others’ platform. 
Many indices and authorities point to 
existence of the potential ingredients of 
prosperity, but it will not be realized by 
mere “watchful waiting.” Those who 
“let George do it” cannot complain of 
the results. The cooperation of govern- 
ment and labor would doubtless be far 
more readily forthcoming if business and 
financial leaders united on a constructive 
program that appealed to public common 
sense. As Prof. O. M. W. Sprague re- 
cently pointed out: 


“I feel that the time is now ripe for 
leading business men throughout the 
country to indicate a policy calculated to 
make it more attractive to invest capital 
and to develop business organizations de- 
signed effectively to produce the parti- 
cular kinds of durable and consumer 
goods which it is reasonable to suppose 
would be wanted in enlarged quantities 
if they could be placed on the market at 
a lower price. 


“We simply are not going to get any- 
where in this technological age if those 
conducting our great industries simply 
sit back waiting for a demand to develop. 


“That is not the job of the Government. 
It is the job of business and in particular 
it is the job of the large concentrated 
business organizations.” 
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Government Prospectus 


Ever since the S. E. C. requirements 
for the compilation of a prospectus on 
any publicly offered issue of industrial 
and utility securities became known, 
Wall Street has talked of the interest- 
ing showing that would be made on a 
prospectus for Treasury security is- 


sues, if any were required. Arthur A. 


Ballantine, former Under Secretary of 
the Treasury, suggested some of the 
items in the course of a speech at Wil- 
mington, last Thursday, and the full 
text of the address was sought eagerly. 


Here, then, are some of the items that 
Mr. Ballantine declared would have to 
be set forth in the imaginary prospec- 
tus for an offering of securities by the 
United States Government: 


“Revenues of the borrower for its current 
fiscal year were last officially estimated at 
more than a billion dollars less than antici- 
pated expenditures. The official estimate 
of the prospective deficiency has been twice 
increased and, under present conditions, re- 
quires further upward revision. 


“The actual deficiency in the revenues 
of the borrower for its previous fiscal year 
was more than twice as great as the present 
official estimate for this year. Deficiencies 
for that year and for seven prior years ag- 
gregate over twenty billions. 

“These deficiencies have been met 
through borrowing. The borrower has 
special facilities for floating loans and a 
free hand to take care of its obligations in 
the market. 


“In addition to borrowing for current ex- 
penditures the borrower has guaranteed 
many obligations, now being largely in- 
creased, and some of these guaranties al- 
ready appear as a source of loss. 


“Considering both the direct and the in- 
direct debt, the borrower has under the 
present management doubled its indebted- 
ness. 

* * * * 


“Through authorized financial procedure 
the borrower is using for current expendi- 
tures the proceeds of large sums collected 
in part from customers of small means to 
protect them against future contingencies 
of old age and unemployment. 

“The borrower has in its list of assets cer- 
tain large items. These are somewhat dif- 
ficult to get at because of the borrower’s 
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complicated financial structure, but much 
of the greater part are not susceptible of 
realization. Realizations as made have 
been devoted to meeting current expendi- 
tures. 

“The borrower has greatly increased its 
revenues—in fact current revenues are 
triple what they were some five years ago. 
In spite of increased tax payments on in- 
comes for 1937, however, revenues now show 
marked signs of future decrease. 

“Expenditures of the borrower, while 
changing in classification, have kept up to 
totals well ahead of the revenues. Expen- 
ditures are estimated to be on a continuing 
basis of seven billions a year and show 
signs of increasing, while revenues are on 
the basis of six billions and show signs of 
decreasing, leaving a prospective deficit for 
next year already estimated at about a bil- 
lion. 

“The borrower operates in a very fruit- 
ful territory and has monopoly power to - 
fix what its customers must pay to it. There 
is, however, a widespread belief on the part 
of its customers that the power is being 
used in such a way as to tend to lessen and 
dry up the ability of the customer to con- 
tinue to pay.” 

New York Herald Tribune 


The Effects of Taxation 


One major stream of investment capi- 
tal has been diverted by tax-legislation 
from corporate securities into tax-ex- 
empt securities. That stream of capital 
which flows through the incomes of per- 
sons in the higher grades is now exclud- 
ed from participation in corporate enter- 
prise. This fact, in conjunction with the 
undistributed corporate profits tax, ob- 
viously affects the formation and flow of 
capital. Similarly, it is questionable if 
the stock market possesses the baro- 
metric capacity formerly ascribed to it. 

The combination of the capital gains 
tax and the Loophole Tax Act, with the 
new six-months’ regulation on directors 
and large stockholders has the effect of 
inducing selling without compensatory 
buying. One might almost say that un- 
der the Loophole Act the rich are given 
strong reasons to sell corporate securi- 
ties, but they are penalized if they buy 
them. 

The Economist, of London 





Exemption of Insurance Proceeds From 
Estate Taxes 


Robertson Griswold and Paul Conway Comment on 
“Realistic Tax Revision” 


plese following letters resulted from 
publication of the article, “Realistic 
Tax Revision” in the January issue of 
Trust Companies, and because of certain 
comments made thereon by the Seefurth 
Service of Chicago. 


American Bankers Association 


Baltimore, Maryland 
April 4, 1938 
Mr. Paul H. Conway, Chairman 
Committee on Cooperation with Trust 
Officers 
National Association of Life Underwriters 


Dear Mr. Conway: 

Sometime ago my attention was called 
to an article entitled “Realistic Tax Re- 
vision” in the January 1938 issue of Trust 
Companies Magazine which is published by 
the Fiduciary Publishers, Inc., Two Rector 
Street, New York City which publication 
has no official connection with the Trust 
Division, American Bankers Association. A 
paragraph of this article read as follows: 

“Second, it was urged that under the fed- 
eral estate tax laws, life insurance receives 
an undue preference. For example, if a 
decedent had $80,000 of life insurance pay- 
able to his widow, and no other property, 
there was no federal estate tax, but if he 
had left $80,000 in property, $40,000 would 
be taxable. Again, it was pointed out that 
a man can procure a $100,000 life insurance 
policy, make it irrevocably payable to the 
beneficiary, pay $5,000 a year premium 
thereon, and thus avoid both the gift tax 
and the estate tax. Under such circum- 
stances, it was believed that the federal es- 
tate tax, (or possibly a separate tax), im- 
posed on the proceeds of the insurance poli- 
cies, should be considered.” 

Since then I have queried several leading 
trust men, including the other officers of 
the Trust Division, and have found that 
they are not in agreement with the opinion 
expressed in this article. 


As president of the Trust Division I am 
opposed to any group advocating abolition 
of the present tax exemption upon the pro- 
ceeds of life insurance. The other officers 
of the Division are in hearty accord with 
me. Furthermore, we do not know of any 
individual or group agitation for this 
change at the present time. 

The Trust Division officially and trust 
men individually appreciate the fine cooper- 
ation now being extended by life underwrit- 
ers and the officials of the National Asso- 
ciation of Life Underwriters. We have no 
intention of condoning any activity that 
would disturb this relationship. 

As you know, the life insurance and trust 
council movement sponsored jointly by the 
National Association of Life Underwriters 
and the Trust Division is making healthy 
progress and we expect to continue vigor- 
ous promotion of this movement in conjunc- 
tion with the officers of your Association. 
I am taking the liberty of sending a copy 
of this letter to the publisher of Trust Com- 
panies Magazine and to the publisher of the 
monthly supplement of Seefurth’s Service. 

Cordially yours, 
(Signed) Robertson Griswold, 
President, Trust Division, 
American Bankers Assn. 


John Hancock Mutual Life Insurance 
Company 
Syracuse, N. Y. 
April 8, 1938 
Trust Companies Magazine 
Gentlemen: 
The above letter from Mr. Robertson 
Griswold resulted from publication of the 
matter referred to therein. 


It is interesting and gratifying to the 
life underwriting fraternity to know the 
extent to which trust officers, generally, 
understand and recognize those inherent 
qualities of life insurance which make 
it so valuable to their clients in the 
proper organization of estates. 
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If it be true, as is sometimes stated, 
that life insurance is a favored child of 
our national and state legislatures, cer- 
tainly good and sufficient reasons, social 
as well as economic, must exist for this 
preferential treatment. 

This, perhaps, is not the right time 
nor place to do so, and there is probably 
little necessity for pointing out to the 
well qualified trust officer the extent to 
which life insurance possesses certain 
peculiar attributes, inherent in no other 
kind of property. Nevertheless, all per- 
sons interested in the reasonable con- 
servation of assets, the discharge of un- 
fulfilled obligations, and in providing 
for the suddenly arising need for in- 
creased liquidity which is made neces- 
sary by death of the owner, should make 
themselves cognizant of these peculiar 
characteristics which only life insur- 
ance, as a form of property, possesses. 


However, their investigation should 
carry them further than this. They 
should get into the subject far enough 
to discern that the forehanded man, 
who intelligently lays aside a little each 
year, perhaps foregoing present pleas- 
ures and desires, and thus procures life 
insurance to idemnify his creditors for 
the loss of the life value, or to discharge 
the obligations that may still exist, so 
far as his family is concerned, or who 
procures it for many other reasons of 
like nature, is protecting his community 
against the economic losses which arise 
through disorderly liquidation of his 
assets at death, and protects the com- 
munity as well from having to take over 
the burden of support of the dependents 
he has left behind. 

Such small legislative kindnesses and 
such preferential treatment as have 
been extended to life insurance as pro- 
perty come far, indeed, from balancing 
the tremendous service and the great 
monetary and economic good which has 
been produced for our communities by 
life insurance properly applied to the 
human needs. It must be easily dis- 
cerned by all fair-minded investigators 
who are interested in an appraisal of 
the situation, that every person who has 
an economic stake and interest in our 
many communities—and I can conceive 
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of no one, no matter how humble, who 
has not some economic interest no mat- 
ter how small, either directly or indi- 
rectly therein—ought to insist that life 
insurance continue to be treated legis- 
latively with enough favorable atten- 
tion so as to make it in the future, as 
it has been in the past, a most attrac- 
tive kind of property for all men to own 
for properly underwriting these events 
and idemnifying against these losses. 
Thus will our communities continue to 
be relieved of the very substantial loss- 
es in asset values which occur through 
premature destruction of the property 
value of human lives, lives which are 
responsible for the creation and con- 
tinuing worth and operation of many 
enterprises, before their economic con- 
tribution toward completion of the pro- 
‘jects involved has been completed. Thus 
only, will our communities continue to 
be relieved of the support and care of 
the dependents these forehanded citi- 
zens have left behind. 


I trust that you will find space to 
publish Mr. Grisworld’s letter at an 
early date in your valuable magazine. 


Yours very truly, 
Committee on Co-operation 
with Trust Officers 


(signed) Paul H. Conway, 
Chairman. 


He who neglects the present moment 
throws away all he has. 
—Schiller. 





Developing Trust New Business 


Effective Methods for New Trust Business 


J. H. TIDMAN 
Trust Officer, Commerce Union Bank, Nashville, Tennessee 


47 HENEVER I am asked about our 
results from a certain series of 
scheduled mailings to trust prospects, 
I’m reminded of one of baseball’s great 
players, Ty Cobb, who was _ properly 
awarded a place in baseball’s hall of all- 
time fame. Cobb’s feats on the playing 
diamond have no parallel; but Cobb was 
never able to pilot the Detroit Tigers to 
a pennant, which is illustrious proof, if 
anyone still needs it, that one great play- 
er doesn’t make a team. And it is just 
as true that a single promotion effort, no 
matter how brilliantly used, doesn’t make 
a winning trust department new-busi- 
ness program. 

When we see survey after survey prov- 
ing that anywhere from 25 per cent to 
50 per cent of estates above $25,000 are 
passing according to the intestate laws 
in communities of various sizes and lo- 
cations, when surveys of typical areas 
show that from 40 per cent to 80 per cent 
of estates above $10,000 are handled by 
individual fiduciaries, it is easily appar- 
ent that trust department new-business 
programs have a big league in which to 
play. And it may be that the relatively 
slow penetration into the league that 
stands today as our national group record 
is the result of a somewhat obscure psy- 
chological condition applying to nearly 
all of us in this business of performing 
trust services. 

Few of us have ever worked in any 
field outside of banking and trust work; 
many of us have spent our entire busi- 
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HOW INSURANCE HELPED BRING 


ness or professional lives within the in- 
stitutions we are serving today. There 
is no more laudable tradition in banking 
than the custom of promotions from the 
inside, it is probably the only efficient 
way to staff an institution; but this very 
equitable custom carries a danger signal 
for new-business men. Being loyal and 
proud of our institutions, we overesti- 
mate their places in the public mind. 


The Ingrown Attitude 


Many trust executives have no qualms 
about saying, “Our trust advertising is 
just to let people know we offer trust ser- 
vices.”” They expect the public to some- 
how share their own faith in and loyalty 
to their organizations without stopping 
to realize that such faith and loyalty is 
the result of years of first-hand contact 
which the public cannot possibly share. 
Having lived large portions of business 
lifetimes within our respective institu- 
tions, it is easy for us to base our new- 
business programs on a false premise 
. . . the idea that the public knows us, 
understands the great usefulness of our 
services, and needs only to be reminded 
of our worthiness from time to time to 
cause acceptable units of trust business 
to come our way. 

Perhaps our senior officers contribute 
to this type of thinking. They, too, have 
come up through the ranks, spent more 
years than we have building or carry- 
ing on sound institutions. At any rate, 
this willingness to stake all on a single 
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HOW A PROFESSIONAL MAN 


A reproduction of some of the titles and illustrations used on twelve booklets by the Commerce Union 


during 1937. 


The stories were based on typical trust department human interest items. 


(Continued on top of neat page.) 
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GUARDING A DAUGHTER'S FUTURE 


new-business effort, this habit of expect- 
ing great returns from sporadic pro- 
grams, are born of gross errors in judg- 
ing the public mind, or unbelievably 
naive faiths in the power of “single shot” 
impressions. 


Building a complete, well rounded, 
carefully synchronized new-business de- 
velopment program for a trust depart- 
ment, or a trust institution, is never- 
ending work. Probably no one of us 
knows all the possibilities in the job, but 
I believe that, out of three and a half 
years of fairly intensified work, our De- 
partment has learned some interesting 
and worthwhile facts. We have learned, 
for instance, that it is helpful to employ 
an experienced outside agency to aid in 
shedding that ingrown attitude I’ve men- 
tioned. We know it. is wisest to take 
nothing for granted, to start from 
“seratch.” 


Some Starting Points 


We started by working from the inside. 
Just as a commercial firm knows it is use- 
less to launch a promotional effort until it 
has prepared its own salesmen and dealers, 
so we reasoned it would be handicapping 
our program not to put our house in order 
and make it ready to support outside de- 
velopments. Through meetings, letters and 
printed messages we conveyed three types 
of information to every officer and employee 
in our main office and offices; first, we ex- 
plained carefully just what services the 
trust department offers and why they are 
vital to estate owners;, next, we described 
the forthcoming program and how it was 
to operate; and then, we told them how they 
could help make it successful. 


You will notice here that we assumed 
nothing, not even that our officers were 
“sold” on the department. This may have 
been an unnecessary precaution, but we are 
certain that it had nothing but beneficial 
results. We took the entire staff into con- 
fidence and told exactly what we were plan- 
ning to do. This advance information 
helped create interest in the program, and 
made many officers and employees feel they 
were a definite part of the effort. We 


PERPETUATING A PARTNERSHIP 


THE DEVELOPME NT 


didn’t forget to tell everyone exactly what 
to do about it all . . . direct people to the 
trust department, or give the trust depart- 
ment the names, addresses and known facts 
about people who might be trust prospects. 
Incidentally, failure to make that last 
provision is the cause of considerable waste 
in trust advertising, as well as in all other 
types. It is sound practice to ask yourself, 
“So what?” after you read any piece of ad- 
vertising for your department. Is the read- 
er asked to do something, is the way to ac- 
tion suggested and made convenient? It 
is quite useless to suggest action without 
suggesting how the action may be taken. 


Special Groups 


FTER considering other groups which 

were not exactly “inside,” but seemed 
to need a special approach, we made pro- 
visions for messages about trust services 
and our department to go to directors and 
stockholders who were thus reminded that 
their bank was actively seeking trust busi- 
ness, and invited them to discuss their es- 
tate plans with officers of their bank. 

Our advertising counsel, The Purse Com- 
pany, made it apparent to us that any plan 
of new-business development should reach 
and influence attorneys and life underwrit- 
ers. We used a combined newspaper and 
mailing campaign featuring attorneys’ and 
life underwriters’ services as applied to es- 


Protect Your Estate Against 
Excessive Tax Shrinkage 


Your Life Underwriter Can Help You 


The illustration and headings used in a newspaper 
advertisement by the Commerce Union. 
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tate protection. The newspaper advertise- 
ments, describing the services of these two 
groups and how they aid in estate planning, 
were run over our signature. Reprints of 
the newspaper ads were sent with letters to 
attorneys and underwriters stating that we 
offered cooperation and that we do not prac- 
tice law in estate work, nor see any need of 
conflict between insurance company settle- 
ment plans and trust services. 


It is a step in the right direction to offer 
cooperation with attorneys and underwrit- 
ers in personal conversations or group meet- 
ings, and we never neglect opportunities to 
do this, but we have found the printed mes- 
sages, spread for all to see in the news- 
papers, make a more convincing demon- 
stration. This part of our program pro- 
duces results that are direct, traceable and 
extremely worth while. 


General Mailings - 


Our general list of trust prospects is made 
up of names secured from various sources 
... safe deposit box renters, owners of large 
accounts in the commercial departments, 
stockholders, directors, larger tax payers, 
clergymen, attorneys and others. The ma- 
terial sent to our general list is varied from 
year to year. We make 12 mailings each 
year, the mailings usually enclose a return 
card which gives the prospect an opportun- 
ity to request a booklet. Last year we used 
a series of small booklets relating person- 
alized incidents in family affairs and trust 
work; this year we are using folders which 
are quite different from last year’s booklets 
and any other trust material we have seen. 


This is the frame work for our program, 
there are many supporting details. We 
have no full-time solicitors, but we do have 
a regular system for feeding new names to 
the general trust prospect list; we are car- 
rying on our work with officers and em- 
ployees, making it clear that only trust of- 
ficers are qualified to talk detailed trust 
services with prospects; we send our regu- 
lar general mailings to all lists . . . stock- 
holders, officers, employees, attorneys, life 
underwriters, thus securing an overlapping 
that seems advantageous. We try not to 
let anything interfere with the regularity 
of mailings, newspaper ads and special mes- 
sages. Our schedules are set up for year 
around activity, we recognize no seasonal 
ups or downs for new trust business. 


After three and a half years of this ac- 
tivity, we feel that we may be finally learn- 
ing something about results. If we had 
judged our program on the basis of results 
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His Will Appointed Two 
Dead Men As Executors 


I HE will of a famous 


civil engineer, who left an estate of several 
million dollars appointed two men as execu- 
tors to settle his estate. Both were dead 
when the will was opened. 


Of 169 wills recently examined, two named 
no executor. Nine named individuals who 
died before the estates were settled. Eleven 
named people who resigned or refused to settle 
the estates. 


In all such cases, an extra court proceeding is 
necessary to appoint an administrator, caus- 


ing delay and extra costs. Worse, the estate 
is settled by some one whom the late owner 
of the estate might not have selected; and 
that administrator usually lacks information 
and instructions which a modern will gives to 
an executor, and which helps him to settle 
the estate promptly and economically. 


Take no chance with your will. Consider it 
now. If its selection of an executor, or any 
other phase of it, no longer satisfies you, have 
your lawyer draw a new will for you. It will 
mean only a few minutes, a few dollars, to 
you now. It may mean the difference between 
financial disaster and financial security to your 
family. 


TRUST DEPARTMENT 


COMMERCE UNION BANK 
BROADWAY NATIONAL BANK 
NASHVILLE, TENNESSEE 


A reproduction of a newspaper advertisement used 
in the trust advertising campaign. 
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in the first six to eight months, I’m afraid 
it would have been called a failure. If it 
had been judged at the end of the first year, 
there would still have been some grave 
doubts. At the end of the second year, we 
called the program productive; at the end 
of the third year, we found that we had 
made considerably more progress with new 
trust business in the preceding three years 
than during the entire 17 years of our work 
without it. 


What Brings Results? 


HICH of the three years of work pro- 

duced the best results? We don’t 
know. The records show cumulative re- 
sults and there can be no doubt that a year’s 
lapse of activity would have cut results 
seriously. Which mailing campaign brought 
the best returns? Again we don’t know. 
It’s easy enough to check actual business 
closed by dates and credit it to the mail- 
ings being used at that time, but what of 
the trust clients who take months to make 
up their minds and more months to act, 
what of clients who refer to mailings of a 
year or more past as they talk to us of 
their affairs? What of clients directed to 
us by officers, employees, attorneys, life in- 
surance men? Who or what supplied the 
final impetus that caused them to act? 
Would they have listened to others if the 
mailings had not pre-conditionad their 
minds and made them receptive? We don’t 
know. Perhaps someday, when we have 
learned more about effective methods for 
securing new trust business, we will devise 
a research plan that will enable us to an- 
swer these questions. 


In the meantime, we are always improv- 
ing the effectiveness of each unit in our 
program, and as we get better materials, 
we make certain they have plenty of sup- 
port from every possible direction. If we 
have any Ty Cobbs of new trust business 
promotion, they aren’t out there trying to 
win games single handed, because our rec- 
ords are convincing proof that the “team” 
is, at the very least, as important as its 
best player. 


A.B.A. Director Stresses Ad- 


vantage of Radio 


<4 N advertiser who buys space in 

a publication is actually buying 
circulation. He knows, or he should 
know, the exact minimum number of 


465 


copies of this publication that will be 
distributed. 

“Then, if he is a wise advertiser, he 
will make the very best use of the 
space bought. He will have prepared 
attractive art-work and typography, 
compelling headlines, and the kind of 
copy which tells his story in convincing 
and interesting language.” So said Wil- 
liam T. Wilson, assistant advertising 
director of the American Bankers Asso- 
ciation, in an address at the associa- 
tion’s regional conference held recently 
in Indianapolis, Indiana. 

Mr. Wilson devoted his speech to the 
advantages radio advertising held over 
others. He said: “Another decided ad- 
vantage of radio is the use of the human 
voice. Words in type are cold, there 
is no life in them; they lack warmth, 
the vitalizing tones that come with . 
the human voice.” 


He said that when an advertiser de- 
cided to supplement his newspaper ad- 
vertising with radio, he learns that 
while as a newspaper advertiser he has 
been furnished with news stories, edit- 
orials, pictures, cartoons and other fea- 
tures, but as a radio advertiser he be- 
comes his own editor and circulation 
manager as well. In order to broad- 
cast successfully, he stated, an adver- 
tising message over the radio must first 
provide a program entertaining enough 
to capture a listening audience. 


Mr. Wilson stressed the importance 
of advertising during a business de- 
pression because more people are stay- 
ing home and listening to the radio. 


Kurtz Succeeds Strickland as Reserve 
City Bankers Association President 


William Fulton Kurtz, president of the 
Pennsylvania Company for Insurances on 
Lives and Granting Annuities, Philadelphia, 
Pa., was recently elected president of the 
Reserve City Bankers Association. He suc- 
ceeds Robert Strickland of Atlanta, Georgia, 
president of the Trust Company of Georgia. 

The directors elected for a three year 
term are: Joseph S. Maxwell, vice president 
of the New York Trust Co., New York 
City, and Morton M. Prentis, president of 
the, First National Bank of Baltimore, at 
Baltimore, Md. 





High Taxes and Low Capital Income 


Some Economic Effects of the Pending Revenue Bill 


ROY C. OSGOOD 
Vice President, The First National Bank of Chicago 


EDERAL estate taxes have been in- 
creased heavily in recent years. 
Combined with the state death duties, 
the taxes upon estates of moderate size 
have been increased nearly seven-fold 
since 1931. The severity of these taxes 


coupled with the high income taxes and 
the onerous capital gains provisions have 
retarded the flow of capital into employ- 
ment and wealth-producing enterprise. 


Effects of Present High Taxes 


The decision of an individual to in- 
vest capital in new business undertak- 
ings, or in the enlargement or expan- 
sion of an existing enterprise, depends 
in a large measure on whether or not his 
estate would have sufficient liquid assets 
to pay federal and state death taxes with- 
out disruption or heavy sacrifice. High 
estate and inheritance taxes, coupled 
with the other taxes mentioned, now cer- 
tainly deter individuals of means from 
"making investments in other than seas- 
oned and readily marketable securities 
and develop a _ preference for. tax- 
exempts. 

The high estate and inheritance levies 
have other important economic and so- 
cial effects. They cause dissipation of 
accumulated savings, (that is, capital) 
in the current operations of government. 
At the same time they tend to concen- 
trate the ownership or control of many 
businesses in the hands of larger cor- 
porations, often those with headquarters 
outside of the community. This is par- 
ticularly true of the smaller business 
when the owner, who usually has all of 
his assets tied up in such business, dies. 

If greater employment of capital is to 
be fostered there should be an amelior- 
ation rather than increased harshness in 
the application of the estate taxes. 


Resumé of recent statements, before Senate 
Finance Committee, as a member of the Com- 
mittee on Federal Finance of the Chamber of 
Commerce of the U. S. 


The bill proposes some desirable 
changes. The mere computation of the 
federal estate taxes would be simplified 
and the priority given to the credit for 
death duties paid to a state is to be 
commended. 


Reduced Gift and Estate Exemptions 


The bill, however, would allow only 
$40,000 exemption against either the gift 
tax or the estate tax or both combined. 
It would reduce the annual gift tax ex- 
emption from $5,000 to $3,000. The first 
of these two changes would be effective 
as of January 1, 1938, as regards the 
estates of decedents dying after the pass- 
age of the bill, and the second as of Jan- 
uary 1, 1939. Their effects warrant care- 
ful analysis. 


For example, if a taxpayer exhausts 
his gift-tax exemption during his life- 
time and dies leaving any estate, how- 
ever small, even one dollar, a federal 
estate-tax return must be filed, the his- 
tory of gifts during the years subse- 
quent to 1937 reviewed, and a tax paid. 
The number of taxable estates of insig- 
nificant size and nuisance operations and 
their cost would be greatly increased. 
The actual cost of preparing and audit- 
ing such returns, on the part of both 
the government and the taxpayer, would 
be greater than the revenue derived, and 
in effect would mean an added tax bur- 
den. 


Under the bill, if the gift-tax exemp- 
tion has been fully used, the estate-tax 
exemption is denied. This would have 
the effect of greatly increasing the taxes 
on modest estates. On an estate of $50,- 
000, for example, the tax would be in- 
creased 1400 per cent; on an estate of 
$140,000, over 70 per cent. 

The reduction in the annual gift-tax 
exemption from $5000 to $3000 would 
subject gifts in excess of $3000 to high- 
er brackets than at present and make 
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many gifts now exempt subject to tax- 
ation. 

The lower the annual gift-tax exemp- 
tion, the more the federal government 
must interfere with family affairs. If 
through a year a man allows his wife 
$10,000 for household expenses and she, 
through economies, saves $4000 of it 
($1000 over the proposed $3000 exemp- 
tion) and keeps it for her own, has her 
husband made a taxable gift of $1000 
to her? How many husbands can ac- 
count to the government for the money 
given to their wives for household ex- 
penses? Can they prove it was actually 
for support and maintenance and not 
for the personal benefit of their wives? 
The smaller the exemption the more 
acute the problem. Certainly the present 
$5000 exemption obviates the necessity 
for the government auditing many house- 
hold accounts. 


Decreased Income from Investments 


There has been an effective decrease in 
the exemptions without any Congression- 
al action. It is accounted for by the 
tremendous reduction in the earning 
power of capital. In five years the gross 
yield obtainable on a range of well se- 
lected investments has dropped from 5% 
to 312%, without taking account of local 
taxes which must be paid and which may 
reduce the yield to less than 3 per cent. 
This change in investment return means 
that the exemptions now allowed are only 
about one-half as effective as those orig- 
inally intended. The bill proposes to 
further reduce them by one-half as re- 
gards the gift and estate exemptions and 
by two-fifths as regards the annual gift 
allowance. 


Thus the bill would add to the preblem 
of a person of moderate means who is 
endeavoring to make reasonably ade- 
quate provision according to the needs 
of his family. 


There probably would be common 
agreement that there should be exemp- 
ted from tax an amount of capital suffi- 
cient at the very least to provide an in- 
come for the support of a widow and one 
child. It is to be noted that.a widow with 
a minor child is entitled under the income 
tax law to a $2900 exemption ($2500 as 
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head of family and $400 for the child). 


One hundred thousand dollars is barely 
sufficient to provide an annual income of 
$3000. Even a total exemption of $80,- 
000 under present federal estate tax law 
(for estate and gift purposes) does not 
exempt sufficient capital to provide $3000 
of income under existing conditions. The 
logic of the situation urges that the ex- 
emptions should be increased. 

The proposed credit of 16% per cent 
should be considered from the view- 
points of its effects upon the revenues 
of the state governments and the prob- 
ability that it will result in increases in 
the already high death duties of many 
of the states. In brief, the conclusion is 
that in the interest of state revenues, in 
protection of estates, and in encourage- 
ment of investment and enterprise, the 
1642% credit should be increased if the 
present law is changed in this particular 
as suggested in the House bill. There 
is much to be said for a larger credit on 
the basis that death duties should be left 
to the states almost entirely, if not 
wholly so. 





Bi-Partite Action in Securities Regulation 
Useful Direction of Savings Assisted by Factual Data 


GEORGE C. MATHEWS 
Commissioner, Securities and Exchange Commission 


HE development of a program to 

regulate the sale of securities was 
bound to come. The same irresistible 
forces brought regulation of railroads 
and public utilities, and resulted in 
workmen’s compensation laws, in food 
and drug legislation, and in control of 
competitive practices. Their enactment 
was only the political recognition of eco- 
nomic and social forces that would not 
longer be denied. 

An earlier recognition by business 
that it could not expect to go on uncon- 
trolled might have greatly affected the 
form of regulation. Business has not 
permitted itself to play the part it might 
have played in shaping the program of 
restriction and regulation. 

As I see it, the investment banking 
business has a dual function in our na- 
tional life: to furnish the means where- 
by the savings of the people are made 
available for the productive enterprise; 
and to guide those savings into meri- 
torious channels of investment. In the 
Twenties, the investment machinery of 
America was extremely effective in the 
performance of the first of these func- 
tions. Its organization and technique 
were adequate to dispose of millions of 
dollars worth of securities in a few hours 
and of many billions in a year. But, as 
we all know to our sorrow, its record in 
regard to its second function was unfor- 
tunate in the extreme. 

I think no student of the situation 
would be so optimistic as to expect the 
program of regulation to bring anything 
like a perfect performance of this second 
function. That would pre-suppose an 
expertness on the part of investors which 
even highly skilled analysts could not 
claim on their records. Also, no student 
can fail to recognize that many contribut- 


From address before 1937 annual Convention 
of the Investment Bankers Assn. 


ing causes of that collapse were far be- 
yond the control of even an ideally con- 
stituted mechanism. 


We have only recently reached the 
point where serious consideration is be- 
ing given to the use of the powers con- 
ferred by Section 19(a) for the purpose 
of announcing rules to govern the hand- 
ling of certain accounting matters. To 
the extent that these powers are invoked, 
I anticipate that their use will be a mat- 
ter of gradual development. The at- 
tempt to secure a general recognition of 
sound principles and practices should not 
blind us to the dangers of rigid stan- 
dardization. If the purpose of account- 
ing is to secure a correct picture of fi- 
nancial condition and results, great care 
must be taken that the picture be not 
distorted by application of rules which 
may defeat the purpose. 


In any form of economic society, a way 
must be found for putting the savings 
of that society to productive use. All of 
us today are familiar with societies in 
which the basic decisions as to the allo- 
cation of the nation’s savings are made 
by a central authority. Under the com- 
petitive business of this nation, these de- 
cisions are left to unnumbered individual 
investors, each of whom determines the 
channel of industrial effort to which he 
will direct his own savings. 

Patently, it is vital to the successful 
operation of this system that the indi- 
vidual investor be well informed, and 
that his judgment should not be misled 
by misrepresentation. Investment judg- 
ment, led into error by fraud or ignor- 
ance, contributes to the mis-direction of 
the nation’s savings. Such mis-direc- 
tion means that capital is invested in in- 
dustries that do not need it, and that 
soundly growing industries which need 
and can make effective use of capital, 
are deprived of it. 
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A Modern Trust Department 


A Behind-the-Scenes View of Operations and Organization 


Remarking the contrast of the economic simplicity of Victorian days with 
the maelstrom of current events in the financial world, the Girard Letter* 
recently introduced exceptionally readable and concise description of the 
ways in which a large well-established corporate fiduciary functions to 
protect the myriad assets and interests of trustors and beneficiaries, as 
a “financial member” of thousands of families.—Editor’s Note 


NE not actively engaged in trust 

work may be unaware of the ex- 
pansion which has recently taken place 
in the scope of the work, the techniques 
which have been developed, the physical 
equipment which has become necessary, 
the elaborate organization which has 
been perfected for the performance of 
operations that might easily be thought 
of as characterizing not one business en- 
terprise but a score. 

In the trust department of today there 
are no tasks which everyone performs. 
The department is broken down into div- 
isions, the divisions into sections and the 
sections into units. 


S AN example, look for a moment at 
A the manner in which trust invest- 
ments are handled. There must be com- 
prehensive, up-to-date methods of study 


and analysis, painstaking research. 
There must be continuous supervision 
by trained reviewers studying the needs 
of each account. Policies must be form- 
ulated in the light of economic develop- 
ments and trends, the correct interpreta- 
tion of which necessitates innumerable 
contacts with practical business affairs. 

A staff of statisticians works interm- 
inably with great volumes of financial 
information, corporation reports, finan- 
cial statements, statistical studies,—sup- 
plying an unending stream of informa- 
tion about the sixteen thousand secur- 
ities held in trust accounts, and others 
which it may seem desirable to acquire. 
Often published information is supple- 
mented by personal calls upon the man- 
agement of the corporation whose issues 
are under study and examinations of the 
plant by the statistical research organi- 


*Published by Girard Trust Company, Phila- 


delphia. 
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zation. Because of the recognized posi- 
tion of the trust company as a large in- 
vestor of funds and the fact that it acts 
as the representative not of a single 
holder but of many, the issuing organ- 
ization is usually cooperative and often 
fuller information can be obtained than 
were only a single individual’s holdings 
involved. Often specialists in particular 
fields such as rails or utilities are retain- . 
ed as consultants. 


EANWHILE, in another section, 
accounts are receiving regular 
supervision by the staff of account re- 
viewers, who study the security holdings 
with a view to improving the quality of 
the investment portfolio. Endeavor is 
directed to the preservation of the value 
of the principal, the maintenance of a 
reasonable rate of return, and proper 
diversification of holdings as between in- 
dividual securities, classes of securities, 
and general investment fields. Future 
prospects and the tax status of the var- 
ious securities are taken into account. 
The reviewers’ suggestions must pass 
the careful scrutiny of the Officers’ Com- 
mittee on Trust Investments, which 
meets daily to review accounts, analyze 
securities and pass on matters of in- 
vestment policy. 

Orders to buy or sell are placed 
through a trading unit where purchases 
and sales of securities totaling perhaps 
$150,000,000 a year, exclusive of mort- 
gages, are effected—an indication of the 
active supervision which the accounts re- 
ceive. 

The Trust Investments Officers and 
staff have recourse to the judgment of 
still another committee on investments 
—one composed of members of the Com- 
pany’s Board of Managers,—to whose 
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Missouri‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 
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investment 


consideration are referred 
matters of unusual difficulty and major 


This 
several 


questions of investment policy. 
Managers’ Committee meets 
times each week. 


Despite detailed analysis and thorough 
study, the judgment of even the most 
careful investors is not always vindicat- 
ed. The trust company makes use of the 
most modern investment methods and at- 
tempts to overcome the weaknesses of in- 
dividual viewpoints by resort to group 
judgment, but it holds no illusions of in- 
fallibility. 


ARALLELING the work of the 
Trust Investments Division is a 
similarly specialized staff engaged in 
looking after the seven thousand mort- 
gages belonging to trust clients, many 
of which represent assets placed in the 


Company’s hands for management. 
When a mortgage application is under 
consideration as a possible investment 
for trust funds, the property securing it 
is carefully examined by the Company’s 


own real estate appraisers or other ex- 
perienced real estate appraisers employ- 
ed for the purpose. On the basis of their 
personal inspection of the ground and 
improvements and a study of the sur- 
roundings including statistical data on 
sales, mortgages, building permits, 
leases, rentals and other pertinent con- 
ditions in the locality, they attempt to 
obtain a scientific appraisal of the pro- 
perty under consideration. As impor- 
tant as the value of the property is its 
freedom from encumbrances, the validity 
of the title, and the responsibility of the 
borrower; so there are members of the 
staff whose business it is to thoroughly 
investigate these matters. 


A routine mortgage investment re- 
quires the approval of both the Manager 
of the Mortgage Division and the super- 
vising Vice President, but if an unusual 
problem is involved or if it be in a sub- 
stantial amount it is referred to the Pres- 
ident of the Company, and all invest- 
ments are reported to the Board of Man- 
agers. 


Once the investment is made the Col- 
lections Unit takes charge of the collec- 
tion of interest, following up delinquen- 
cies and crediting payments. Another 
unit is charged with the examination of 
mortgage papers to ascertain that taxes 
have been paid and other legal require- 
ments are in proper order. In case of a 
default occurring in interest or taxes, 
there is an immediate follow-up to pre- 
vent the diversion of income from the 
property to other channels, and to see 
that appropriate action is taken. Mean- 
while the Maturity Unit receives pay- 
ments on mortgage principal and takes 
care of any negotiations which may be 
necessary at the time of the maturity 
of the loan. 


TILL another specialized division 
~ has the responsibility of looking 
after the forty-five hundred real estate 
properties which have been placed with 
the Company for management as exe- 
cutor, trustee, or agent. For nearly 
every individual of means owns a home 
or other real estate investments, and to 
the trust company often falls the task 
of performing the duties of both owner 





TRUST COMPANIES 


and agent, assuming the responsibility 
for the operation, maintenance and up- 
keep of the properties and the payment 
of taxes as well as their rental and sale. 

Each property is supervised by one of 
the staff of property managers who, act- 
ing in behalf of the owner, sees that it 
is properly maintained, deals with pros- 
pective tenants, and generally oversees 
its operation. If a property is not in 
condition for sale or rental the property 
manager may suggest rehabilitation or 
conversion into a type of building for 
which there is greater demand. 

In this work he calls upon the assist- 
ance of the Maintenance Unit whose staff 
of structural engineers and men exper- 
ienced in construction work are consulted 
as to the form the improvement is to 
take. This unit obtains the bids, lets 
the contracts and oversees the actual re- 
habilitation. It issues over twelve thou- 
sand orders a year, and supervises ex- 
penditures for papering, painting, plumb- 
ing, equipment and the like, for the many 
properties which require its attention. 


THER units of the Real Estate Divi- 

sion include the Leasing Unit which 
takes care of all of the details of adver- 
tising the properties, investigating pros- 
pective tenants, and leasing; an Insur- 
ance Unit which sees that properties are 
properly covered by insurance and that 
premiums are paid; a Sales and Settle- 
ment Unit which takes charge of the 
sales of properties, arranging the terms 
of settlement, taking care of the examin- 
ation of deeds, title insurance, etc.; and 
an Accounting Unit which keeps detailed 
records on each property. The Account- 
ing Unit also looks after the payment of 
taxes, of bills approved by the other 
units of the division, and of salaries to 
outside employees. 

* * *% 


HE management of assets is, how- 

ever, only one aspect of the adminis- 
tration of a personal trust,—the business 
phase of the work. Of fully as great 
significance are the purposes for which 
those business activities are carried on, 
the human objectives for which they are 
intended to provide. A trust company 
would fall short of its mission were it 
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to overlook or neglect the personal as- 
pects of its undertakings. Out of the 
personal needs of individuals the demand 
for trust services has grown and the 
modern trust company has evolved. Only 
to the extent that it continues to adapt 
its service to meet those needs, varied 
and changing as they may be, is its fu- 
ture growth assured. 

During the course of a lifetime a great 
many situations may arise in which a 
responsible agency—a third party whose 
life can reasonably be expected to extend 
beyond the lives of individuals, one with 
financial experience and facilities for per- 
forming a wide range of services, one 
who can listen to personal problems and 
give sympathetic but impartial advice— 
can be of service. It is only natural that 
out of the rendering of such services a 
very close and confidential relationship 
should develop. He looks to the trust 
company to carry out his wishes, and to 
use whatever he may have accumulated 
to perpetuate his objectives. 

Performance of such a trust may often 
involve the use of discretion in personal 
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as well as financial matters. In the pro- 
vision of suitable homes, the selection 
of schools, the planning of vacations, in 
providing for medical attention, and in 
other similar matters the discretion of 
Trust Officers is often relied upon. 


Both federal and state governments 
have erected a complicated structure of 
income, inheritance, estate and gift 
taxes through which estates must pass, 
and the rates of these taxes have been 
steadily raised. For example, when pro- 
perty of a Pennsylvania decedent is left 
to direct heirs, Federal Estate and Penn- 
sylvania Inheritance Taxes, which in 
1926 would have been $2,000 on a $100,- 
000 estate, now are over $6,000 on the 
same estate,—an increase of more than 
three hundred per cent in tax costs with- 
in a single decade. 

The computation of these taxes, once a 
relatively simple task, has come to neces- 
sitate the constant attention of a large 
staff of tax experts. If cash to pay taxes 
is not available in the estate, there is 
the question of what may best be sold 
to raise the necessary funds. There are 


the problems of making payments in ac- 


cordance with the laws governing the 
estate, yet at the time and in the man- 
ner which will occasion the least cost and 
inconvenience to those interested in the 
estate. There must be a constant effort 
to effect savings wherever possible in 
order to offset depletion of estates and 
estate incomes by taxation. 
* * * 


EANWHILE, counsel must fre- 
quently be consulted with regard 
to the filing of legal papers and the rend- 
ering of court accountings, and a whole 
series of details must be cared for by 
the various members of the administra- 
tive staff. The proper performance of 
these duties is not left merely to the 
memory of individuals. Let us take a 
look at the Trust Records Control Unit 
and see how the system works. 


Here we see a group of employees 
working with a trust information file 
containing a digest of the significant in- 
formation about each trust account. They 
study the documents and details of each 
account as soon as it is opened, and send 
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appropriate notes to all units affected, so 
the necessary records may be set up pre- 
liminary to the actual functioning of the 
account. 

In addition to serving as a sort of 
clearing house or central exchange of 
trust account information, this unit sets 
up a chronological record or diary for 
each account, showing the dates when 
each of the routine legal requirements 
is complied with,—the date and place of 
probate, when and where the estate is 
advertised, when accounts are rendered, 
etc. It also advises the persons in charge 
of such matters, of the estate filing dates 
in the various counties, and at appro- 
priate times calls attention to the duties 
which must be performed in connection 
with each estate. 

*% * * 


HE Trust Accounting Section is a 

beehive of busy machines. Here are 
kept the cash records, security records, 
and distribution records of every trust 
account. On these complicated trust 
bookkeeping machines is recorded every 
transaction affecting cash in the princi- 
pal or income of any trust account, and 
the records are broken down in many 
ways to facilitate auditing. 

The modern trust institution must 
keep abreast of new developments, be 
alert to new devices for facilitating its 
work. Both its methods and its equip- 
ment must steadily undergo improvement 
if it is to meet the challenge of the 
times. Among the latest of such devel- 
opments is the “Punched Card” equip- 
ment used in keeping trust asset records. 

Even more important than the speed 
with which it performs its work, this 
equipment eliminates errors in posting 
and facilitates the keeping of thoroughly 
complete and accurate security records. 
Between eight p. m. and midnight the 
day’s transactions are recorded and post- 
ed, so that the card files are kept con- 
stantly up-to-date. 

Not the least of the trust company’s 
problems are those of personnel, for 
much of its work is both confidential and 
highly exacting. Prospective employees 
are tested in various ways, and those 
selected to fill positions are chosen with 
such care that they can reasonably be 
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expected to grow into more responsible 
positions. During their period of train- 
ing new employees are given minor re- 
sponsibilities, and as openings become 
available those who show capability are 
given successively more responsibilities. 


The Company encourages its junior 
employees to train themselves for great- 
er responsibilities by refunding to them 
the tuition fees for any courses offered 
by the American Institute of Banking or 
the Graduate School of Banking of the 
American Bankers’ Association, which 
they successfully complete. College grad- 
uates supplement their general education 
with specialized technical courses. Thus 
there is always available a trained staff 
from which to fill vacancies. 

* * * 
O THE passing stranger a trust 
company may seem little more than 
an imposing structure, an impersonal 
institution whose work is incomprehen- 
sible because of confusing financial de- 
tails and formidable legal terminology. 
But to those within, and to its clients 
whose families in many cases it has 
served through succeeding generations, 
it is a vital, human institution, living in 
the service that it gives. 


Money In Failed Banks Better 
Than Stocks 


In the Summer of 1929 two men inherited 
$100,000 each. One of them deposited his 
money in the Standard Trust Co., the Un- 
ion Trust Co. and the Guardian Trust Co. 
The other bought stock in U. S. Steel, re- 
ceiving 525 shares for his inheritance. 

Where are they now? William Feather, 
in the March William Feather Magazine, 
figures out the answer. The man who 
bought steel stock still has it, 525 shares. 
The man who put his money in the bank 
was overwhelmed with bad luck. 

But if this victim of bad banking had 
saved up his interest and recoveries he can 
now buy 958 shares of U. S. Steel, not 
counting the equities he still has in the 
liquidating banks, 

Mr. Feather attempts no moral, says he 
prints it merely as a “contribution to the 
general confusion.” 

American: Banker 
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Nothing to Sell 
but Service 


The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
renders the highest possible degree of 


service in every trust capacity. 


Sate Deposit 
an Trust To. 


~OF BALTIMORE —_ 
Capital $2,000,000 Surplus $4,203,352 


GEORGE C. CUTLER, President 





Bank and Trust Officials Aid 
Greater New York Fund, Ince. 


Seventy-seven well known Bank and 
Trust officials have joined with other busi- 
ness, employee and welfare leaders in spon- 
soring a program for the financing and co- 
ordination of more than 800 private health 
and welfare agencies in New York City, 
according to an announcement by James G. 
Blaine, president of the Marine Midland 
Trust Company and president of the newly 
formed Greater New York Fund, Inc. 


The Greater New York Fund, Inc., will 
launch a city-wide campaign for contribu- 
tions of $10,000,000 from business firms and 
employees beginning May 2. The Fund is 
dedicated to the preservation of private wel- 
fare institutions described as “symbols of 
democracy”, and was pictured by Mr. Blaine 
as a permanent organization which will give 
the city a common objective for the ad- 
vancement of private social welfare and 
health work. In time it will mean doing 
away with any overlapping services and a 
greater correlation of health and welfare 
activities, Mr. Blaine said. 











Open Huorum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 


ions, suggestions and inquiries on matters of interest to fiduciaries, for 





Prorating Estate Taxes 


Dear Sir: 

I read with interest and profit the re- 
port contained in your March, 1938 is- 
sue of the recent clinic session at Boston 
at which there was a discussion of va- 
rious tax problems affecting life insur- 
ance and estates. 

Anent questions 4, 5 and 6, reported 
at pages 342-343, may I take the liberty 
of calling attention to two decisions on 
said subjects? In Gaede v. Carroll 
(1933), 114 N. J. Eq. 524, 169 Atl. 172, 
the New Jersey Court of Errors and Ap- 
peals held that the estate of the testator 
is entitled to reimbursement from the 
widow for Federal estate taxes paid out 
of the estate on proceeds of life insur- 
ance policies paid directly to her in the 
absence of a specific designation in the 
will that said taxes be paid out of the 
residuary estate. Reference was made, 
of course, to the Federal Revenue Act. 

In Commercial Trust Co. v. Millard 
(1937), 122 N. J. Eq. 290, 193 Atl. 814, 
the New Jersey Court of Chancery held 
that: 


“Federal taxes other than those as- 
sessed on the transfer of life insurance 
in excess of $40,000 are payable by the 
executor out of the general estate of the 
decedent and are not chargeable pro rata 
to each beneficiary’s share.” 


Vice Chancellor Kays further held 
that: 


“A trust inter vivos, created by agree- 
ment reserving income to creator for his 
life and directing payment of principal 
to his lawful descendants as designated 
by his will, being intended to take effect 
at or after his death, formed no part of 
his estate at such time, and his executor 
was entitled to contribution from trus- 


presentation and discussion in this department. 
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tees of proportion of inheritance and 
transfer taxes assessed against trust.” 


In the course of the opinion, the Vice 
Chancellor pointed out that the will of 
Jay Gould contained the following clause, 
the effect of which clause is important 
in this case, to wit: “Eighteenth: I di- 
rect that all transfer, inheritance and 
estate taxes which may be imposed upon 
my estate be paid out of the principal 
of my residuary estate.” 

I trust that the above may aid in clari- 
fying the subject for your subscribers 
who are administering trusts and estates 
in New Jersey. 

Abner W. Feinberg 


Counsellor at Law, Jersey City, N. J. 


Advances to Legatees 


Dear Sir: 

I have read with much interest Mr. 
Henry H. Debes’ thesis on “Advances to 
Trust Beneficiaries” published in the 
January 1938 issue. 

Mr. Debes’ article is complete except 
in one respect. He does not deal except 
indirectly with advances to specific and 
residuary legatees within the seven 
months’ period following issuance of 
Letters Testamentary. It should be of 
interest to Corporate Fiduciaries to 
know that at least some of the Bonding 
companies will consider writing Refund- 
ing Bonds on the indemnity of the 
legatee receiving the advance in terms 
of which they will indemnify an Execu- 
tor against possible claims against the 
Estate which may constitute a prior lien. 
In the case of specific legatees the 
amount which the Bonding company will 
underwrite may closely approximate the 
amount of the bequest. In the case of 
residuary legatees, however, the amount 
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will of necessity be considerably smaller 
than the amount of the anticipated dis- 
tribution. 


The primary purpose of these Refund- 
ing Bonds is to discourage the use of 
loan sharks by legatees demanding an 
advance against their distributive por- 
tion of the decedent’s Estate. 


Another type of so-called Refunding 
Bond is a bond running to vendees or 
mortgagees against whose interests liens 
may be asserted by creditors of the de- 
cedent’s Estate during the usual fifteen 
months’ period subsequent to issuance of 
Letters. 


S. A. Coykendall 
S. A. Coykendall & Co., New York. 


Commingled Trusts 
Dear Sir: 

I have pleasure in explaining the mean- 
ing of my remarks (second column of 
page 342, in my recent article in your 
September issue,) that trust funds are 
“accumulated into substantial capital,” 
etc. 


I consider that the word “accumulated” 
was not adequate to express my real idea, 
and should be replaced with the word 


“commingled.” What I really meant was 
that in case of money trust, every trust 
fund principal is, under the agreement 
of trust deed, “commingled” and formed, 
by trust company, into one or several 
combined investment funds, losing its 
original individuality of various money 
trusts. 


Property accepted by trust company as 
trust estate is, as a rule, administered 
individually, but in Japan exception is 
allowed to money trust for the reason 
that the sum of a money trust averages 
small, and is not suitable for individual 
administration. To avoid such incon- 
venience, we, as explained in the above 
mentioned article, adopt the method of 
commingled investment of trust funds— 
this is just the same method as commer- 
cial banks invest their funds composed 
of various deposits. 


Thus, we add up trust fund principals 
which we accepted as money trusts from 
many settlors, and form investment 


The Dependable 


Executor and Trustee 
for Almost Half a Century 


Mississippi Valley Trust Company 


St. Louis 


funds of large amount (kindly notice 
that in this case the total sum of funds 
itself does not increase, but by the union 
of small sums, we can employ them more 
conveniently and usefully) and employ 
them in various loans, deposits to banks, 
Government or corporation bonds or oth- 
er securities. 

Yoshiki Tozawa 


Managing Director, The Yasuda Trust Co., Osaka, 
Japan. 


Relief From Assessments 


Chairman Leo T. Crowley of the Federal 
Deposit Insurance Corporation, commenting 
on conditions, held out some faint possi- 
bility that inter-bank deposits might one 
day be relieved of assessments. It will take 
an act of Congress to bring this about, but 
there is pending the Byrnes’ bill which, if 
enacted, would do this. Inter-bank depos- 
its amount to about $6,000,000, he estimated. 





Summary of Tax Clinic Proceedings 


Under Auspices of American Bar Association Committee on 
Federal Taxation 


HE Committee on Federal Taxation 

of The American Bar Association, 
headed by Robert N. Miller, held its sixth 
Tax Clinic in Washington on February 
26, 1938 at which some of the country’s 
leading experts on taxation presented a 
wide variety of topics and views. 

On the matter of simplification of 
the Revenue Act, Jacob Mertens, Jr., of 
the New York Bar mentioned two sug- 
gestions which had been recently made: 
restate the income tax case law, codify it 
and introduce it into the statute; and, 
diametrically opposed, make the statute 
more general and eliminate some of the 
present details and material. With 
neither proposal did Mr. Mertens agree, 
the first on the ground that “the law has 
not yet ripened to the point where re- 
statement of the entire subject is feas- 
ible”, and the second on the ground that 
too much discretion would be placed in 
the Commissioner, an undesirable situa- 
tion under “our political system” with- 
out continuity of personnel, such as under 
the Civil Service System, or uniformity 
of interpretation. 

If a restatement should be attempted, 
Mr. Mertens suggested that “it should 
be used to implement the regulations and 
not be incorporated in the Act.” How- 
ever, he considered “expansion of the 
regulations so as to make them truly 
interpretive of the statute” a very im- 
portant step toward clarification. As a 
final suggestion, Mr. Mertens urged that 
the effective date of any new law should 
be the following January first. 

—+- 


N THE second topic of discussion, 

“Does the Government profit by a 
legislative policy limiting deductions for 
capital losses without putting a corres- 
ponding limitation on the taxing of cap- 
ital gains?”, Mrs. Mabel Walker Wille- 
brandt, former Assistant Attorney Gen- 
eral, made some interesting observations. 


“Ability to pay as the justification for 
a tax is a doubtful policy,” she declared. 

“There are not only political, but econ- 
omic limits to its usefulness. The limit 
of taxable capacity is governed in some 
respect by whether the revenue arising 
from the taxes is immediately spread so 
as to add to the spending powers of the 
country or not. 

“Generally speaking, it has been true 
in the last few years that money collect- 
ed by the government has gone right 
out to swell consumer spending. It is 
well to keep that in mind while discuss- 
ing what generally is believed to be an 
inequitable policy of our taxing statutes.” 

Another limitation of taxable capacity 
which Mrs. Willebrandt asserted should 
be considered is the form of the tax, “the 
thing that is being taxed,” and whether 
the levy is paralyzing the “creative func- 
tions by which capital produces taxable 
incomes.” Whenever capital is prevent- 
ed from going into venturesomie econ- 
omic spots, the Government’s best chance 
of collecting surtaxes will ultimately be 
dried up. 

No government can exist on the part 
of its revenue which it gains from fight- 
ing with its taxpayers. “Any policy 
adopted by the government that creates 
a sense of unfair treatment, causes be- 
wilderment or resentment, and will breed 
resistance and result not only in tax 
evasion but, still worse, will drive cap- 
ital into hiding and inhibit profit tak- 
ing.” 

he 


i introducing the next topic on the 


program, “Dealings between taxa- 
tion officials and taxpayers; how they 
can be made more effective for the 
prompt disposal of controversies,” Chair- 
man Miller made the following remarks: 
“The committee’s attention was called 
to a magazine article, written by Mr. 
Edmonds and Mr. Brock, recounting the 
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results of a questionnaire about tax prac- 
tice that had been sent out to trust com- 
pany Officials all over the country. We 
thought it would be a good thing to hear 
the reactions which came back from 
those trust company officials who had 
been dealing with the Bureau in all 
parts of the United States.” 

Excerpts from Mr. Brock’s statement 
follow: 


“In the hope of being of service both 
to trust companies and to the public 
authorities upon whom falls the burden 
of making the federal tax law revision, 
Trust Companies Magazine during the 
past year endeavored to assemble repre- 
sentative views of the nation’s leading 
corporate fiduciaries upon this all-im- 
portant subject... 

“Mr. Edmonds and I were requested 
to analyze the responses received to these 
letters and to prepare a summary of the 
criticisms and suggestions contained in 
them. This summary was published in 
the January edition of Trust Companies 
Magazine... 

“The replies received in this survey 
indicated that one of the problems with 
which the trust companies were seriously 
concerned arose out of the administrative 
policies of the Federal taxing authori- 
ties. The number and nature of the com- 
ments which were directed toward the 
personal element involved in the admin- 
istration of the Federal tax laws, and the 
treatment accorded taxpayers and their 
representatives by the administrative 
authorities and employees, was extreme- 
ly significant.” 

Mr. Brock then read extracts from 
some of the letters: 


“ce 


. almost endless litigation . . . has 
been an imposition on many. taxpayers who 
can scarcely afford to pay for professional 
advice or litigation . . . . The very large 
percentage of cases which the government 
has been losing in court speaks more elo- 
quently than words of the present attitude 

. An increasing number of taxpayers 
take advantage of the government wherever 
possible because they feel that similar treat- 
ment is accorded by the taxing authority.’ 


“One of the most frequent criticisms 
which we have to make of the Bureau is the 
apparent disregard given to the recommen- 
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dations of the fieldman . . . who can make 
a recommendation which will do equity for 
all parties in interest.’ 


“«¢ |. when they feel that the laws are 
extreme and unfair, and the administration 
of them all one-sided, then there is built 
up an attitude of suspicion and non-coopera- 
tion which is very far-reaching.’ 


“Several letters also referred to the 
difficulties arising from the uncertainty 
which prevails pending a final decision 
of the United States Supreme Court on 
important questions of law . . . because 
of the necessity to procure conflicting 
decisions in different Circuit Courts of 
Appeal before the Supreme Court will 
assume jurisdiction. 

“Should this attitude on the part of 
taxpayers become universal, the result 
would be substantially equivalent to a 
national tax strike,—possibly not a con- 
scious tax strike. 

“In the letters received in this survey, 
three suggestions were advanced for the 
solution of the problem. One writer sug- 
gested an improvement in the personnel 
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of the representatives of the taxing auth- 
orities, and it may be that some improve- 
ment along this line would be in order, 
possibly under an effective Civil Service 
Plan, as suggested by Mr. Mertens. 

‘Another writer believed that the sit- 
uation would be improved if the admin- 
istration of the tax laws were decentral- 
ized, particular reference being made to 
the so-called Cleveland Plan. . 

“Some of the writers suggested, how- 
ever, that the uncompromising attitude 
of the representatives of the taxing auth- 
orities was encouraged by their super- 
iors, or was the result of a consciously 
adopted policy of the taxing administra- 
tion: If this is true, certainly earnest 
consideration should be given to the re- 
versal of such a policy to the extent that 


it is responsible for this situation.” 
—t— 


RANTING that a simple income 

tax could be written, it would also 

be unfair and unjust in its workings, 
according to Judge William R. Green, of 
the United State Court of Claims. The 


income tax is complicated, he said, ‘be- 
cause in endeavoring to carry out its 
basic principle and to have it imposed 
in accordance with ability to pay, an ef- 
fort has been made so to frame it that it 
would be adjustable to the individual cir- 
cumstances of various taxpayers, and to 
this end there have been provided all 
sorts of allowances, deductions and ex- 
emptions, all of which complicate the 
law.” 

Judge Green suggested that if an en- 
tirely new Act is to be enacted, the pro- 
cedure should be to go over the court 
decisions to ascertain the matters most 
troublesome to taxpayers and courts so 
that these might be cleared away. He 
warned, however, against a too hasty 
attempt at general revision. Moreover, 
he expressed his opposition to frequent 
changes since they complicate the law 
and confuse the taxpayer. 

—p— 

RITICISM of Section 340 of the 
Revenue Act of 1936 as amended by 
the 1937 Act was voiced by Mr. Granger 
Hansell of the Atlanta, Ga. Bar. This 
section requires attorneys to disclose in- 
formation, which they have acquired in 
a confidential capacity, as to the organ- 

ization of foreign corporations. 

The section is not of any overwhelm- 
ing importance, Mr. Hansell declared, 
“but it is an entering wedge, which, per- 
haps, may be of great importance in the 
future,” for if such information can be 
elicited, there is no particular obstacle 
to the Government’s inserting a require- 
ment in the next Act as to domestic cor- 
porations, trusts that may be created, 
wills that may be drawn, or any other 
property. 


_ 


EAR was expressed by Mr. Arthur 

S. Dayton, of the Charleston, W. Va. 
Bar that “those drafting the current 
Federal tax bill are apt to be too much 
governed by Treasury statistics, and may 
fail to give sufficient consideration to 
what the statistics do not show.” Mr. 
Dayton pointed out he had during the 
last year seen many new enterprises 
abandoned because of tax hardships, 
principally the undistributed profits tax. 
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He now tells clients to prepare for 
death “by withdrawing their funds from 
active business to build up liquid re- 
serves for inheritance taxes.” 

-—+-— 
T this point, Chairman Miller read 
several letters on matters listed in 
the program. Mr. Frank R. Goldman 
of New Haven, Conn. wrote in part as 
follows: 

“Use tax laws only to obtain revenue not 

to regulate or destroy unfair subsidized 


competition. Only three or four basic and 
equitable forms of taxation, simple enough 
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for the public to understand, collected in a 
simple and economical manner, should pro- 
vide all funds necessary to sustain the Fed- 
eral Government and finance its limited du- 
ties and powers. Business is bewildered 
and unable to function and capital is afraid 
because of innumerable and changing taxes 
and collection methods. The ever changing 
efforts to effect reform are preventing the 
recovery which must come first. Produc- 
tion should be increased rather than re- 
stricted. Business now needs all its pos- 
sible resources to recover or even to sur- 
vive and now is no time to extract taxes 
for any reform purposes of the distant fu- 
ture.” 


Recent New York Legislation Affecting Fiduciaries 


URING the recent session of the 

New York Legislature, a number of 
laws was passed and approved by the 
Governor, of more or less vital concern 
to corporate fiduciaries. Among the more 
important are the following: 


Chap. 356: A fiduciary shall not be liable 
for any loss incurred with respect to a non- 
legal investment if the investment was re- 
ceived under the terms of instrument or de- 
cree of court, or if an eligible investment 
subsequently becomes ineligible; provided 
the fiduciary exercises due care and pru- 
dence in the disposition or retention of such 
investments. 


Chap. 299: ann ae section to civil 
practice act, relating to trustees’ commis- 
sions, to read that when a trustee is entitled 
or required to collect the rents of and man- 
age real property, he may retain 5% of the 
rents collected therefrom in addition to reg- 
ular commissions. 


Chap. 413: Permits fiduciaries to deposit 
funds in “the special interest or thrift de- 
partment of national banks located in this 
state or of banks or trust companies or- 
ganized under the laws of this state”, in 
addition to savings banks; provided that no 
more than $5,000 of any estate or fund may 
be invested in any one institution. 


—f— 

Chap. 392: Amends statute declaring to 
be against public policy a direction empow- 
ering an executor or testamentary trustee 
to name a successor to serve without bond 
to except the case where a corporate fidu- 


ciary is to be the sole successor fiduciary * 
or where the successor is to act jointly with 
a corporate fiduciary. 

—>- 

Chap. 451: Permits a person, for whom 
an assignable annuity is directed to be pur- 
chased in a will, to take the cash value 
from the estate. 


Chap. 377: Gives person who has furnish- 
ed necessaries to or for the benefit of a 
trust beneficiary the right to apply to court 
for order directing trustee to furnish name 
and address of beneficiary, upon showing, 
among other things, that more than ten 
days have elapsed since petitioner requested 
in writing that the trustee furnish the same. 

—o— 

Chap. 459: Provides, among other things, 
that a trust company may acquire stock 
from any estate, trust or fund with respect 
to which it is acting in a fiduciary capacity, 
if a claim is or may be asserted against it 
with respect to the purchase or retention 
of such stock for such estate, etc., (a) where 
such acquisition has been authorized or di- 
rected by a court, or (b) where such com- 
pany has been advised by its counsel in 
writing that it has incurred a potential or 
contingent liability with respect to the pur- 
chase a retention of such stock and such 
company desires to relieve itself from such 
liability. 

—e— 

Chap. 352: Amends banking law, in re- 
lation to savings banks generally, affecting 
therefore the list of legal investments for 
trust funds. 





Insurance And Annuities For Trust 
Investments 
Recent Legislation Giving Fiduciaries Investment Authority 


ITHIN the past few years, several 

state legislatures have enacted 
statutes permitting fiduciaries to invest 
funds in their hands in contracts of in- 
surance or annuities. In the absence of 
such statutes, trustees and guardians in 
a “legal list” state would be unable to 
purchase such contracts, and, even in 
jurisdictions following the Massachusetts 
rule, probate judges have been reluctant 
to permit such investments, absent ex- 
press authority in the instrument. 

The Wisconsin law [320.01 (14)] al- 
lows investments “in single premium” en- 
dowment insurance policies and single 
premium annuities of life insurance com- 
panies authorized to do business in Wis- 
consin.” The section would seem to be 
affected by Section 320.02 which limits 
the amount to be invested in any one 
security to from 20% to 50%, depending 
on the size of the fund. 

We are advised that under the provi- 
sions of these statutes, not many in- 
stances present themselves where an in- 
vestment in an insurance contract can 
properly or advantageously be made. 


Massachusetts Statute 


In 1937, the Massachusetts legislature 
passed H. B. 1822, effective August 13th, 
which provides as follows: 


“The probate court, upon the applica- 
tion of a guardian, may authorize him 
to invest income or principal of the es- 
tate of his ward in policies of life or en- 
dowment insurance or annuity contracts 
issued by a life insurance company duly 
authorized to transact business in the 
commonwealth ..., on the life of the 
ward or on the life of a person in whose 
life the ward has an insurable interest.” 


The act contains a similar clause with 
respect to voluntary and testamentary 
trustees, “unless the trust otherwise pro- 
vides.” ; 

There are some interesting passages 
in a statement given to the legislators 
at the time the bill was being considered 
which it may be well to quote: 


“There is no reason to presume that 
the mere existence of a Trustee or a 
Guardianship per se provides the solution 
for all those problems which outside of 
the fiduciary relationship can best be 
solved by the use of some form of [in- 
surance and annuity] contracts, yet 
Massachusetts today denies to all cestuis 
and wards, the opportunity to be pro- 
tected either in respect to life or prop- 
erty through any investment of funds 
with a Life Insurance Company... 


“The proposed legislation is merely 
permissive . It does not grant to 
Trustees and Guardians any relief from 
the exercise of the same degree of judg- 
ment as has heretofore been required. 
It does not permit them to buy insur- 
ance company contracts irrespective of 
whether or not the circumstances make 
it advisable any more than does the 
privilege of investing in bonds carry the 
right to invest all funds at any time in 
any bond... This Bill simply ... en- 
ables the Court to give its approval 
thereto in advance of the actual invest- 
ment...” 


The Ohio Law 


In Ohio, Section 10506-41 permits the 
investment of trust funds in 


“(f) Life, endowment or annuity con- 
tracts of legal reserve life insurance com- 
panies ... The purchase of contracts 
authorized by this subsection shall be 
limited to executors or the successors to 
their powers when specifically author- 
ized by will, and to guardians and trus- 
tees. Such contracts may be issued on 
the life or lives of a ward or wards, a 
beneficiary or beneficiaries of a trust 
fund, or according to the terms of a will, 
or upon the life or lives of persons in 
whom such ward or beneficiary has an 
insurable interest. Such contract shall 
be so drawn by the insuring company, 
that the proceeds or avails thereof shall 
be the sole property of the person or per- 
sons whose funds are invested therein.” 


Pennsylvania Bill Killed 


During the 1937 session of the Penn- 
sylvania legislature a bill (S. B. 61) was 
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introduced whose terms were almost 
identical with those of the Ohio Statute 
above quoted. While the bill passed third 
reading in the Senate, it died in the 
House. 

Of course, it should be borne in mind 
that the result obtained by these sta- 
tutes might be gained also by appropriate 
powers in the trust instrument, but this 
would not encompass the guardianship 
cases. Moreover, the technique of estate 
planning and draftsmanship still requires 
further perfection. 

[Those interested in the New York situa- 
tion might with profit refer to three cases 
on the subject decided by lower courts: 
Matter of Vanderbilt, 129 Misc. 605, affirm- 
ed without opinion 220 App. Div. 830; Mat- 
ter of Rooney v. Weiner, 147 Misc. 48; and 
Matter of Voelker, 158 Misc. 96.] 


Foreign Trust Companies Af- 
fected by Kentucky Act 


HE recent session of the Legisla- 

ture of Kentucky saw the passage 
of a bill which seems definitely to pro- 
hibit foreign trust companies from act- 
ing in Kentucky. The provisions of Sen- 
ate Bill 83 are as follows: 


“That no bank or banking institution 
incorporated under the laws of any other 
state shall be permitted to receive de- 
posits or transact any banking business 
of any kind in this Commonwealth, ex- 
cept to lend money. 

“All laws and parts of laws in conflict 
with this Act are hereby repealed to the 
extent of such conflict.” 


Prior to the passage of this Act, there 
was no express prohibition against for- 
eign banking institutions doing business 
in Kentucky, although it was quite 
doubtful that the Banking Commission- 
er would have issued a permit to any 
such bank. 


Kentucky Gets Common Fund 


At the recent session of the Kentucky 
Legislature, a statute was enacted per- 
mitting the establishment of a common 
trust fund. L. 1938, S. B. 57, effective 
May 31, 1938, provides 

(b) It shall be lawful for a trust com- 
pany, or a bank (hereinafter also called a 
“trust company”) empowered to act as a 
fiduciary under the laws of the State of 
Kentucky and subject to examination by 
either the Kentucky State or Federal bank- 
ing authorities, (1) to set apart in a separ- * 
ate common trust fund certain definite se- 
curities and properties, which in each in- 
stance would conform to the Kentucky re- 
quirements as to trust investments; (2) to 
issue against such common trust fund 
shares, or participation certificates, in such 
common trust fund; and (3) to invest trust 
funds in its hands for investment in such 
shares or participation certificates; pro- 
vided, however, that such trust company 
shall at all times maintain definite records, 
fully and accurately setting forth, (1) all 
securities and properties held in such com- 
mon trust fund; and (2) all shares or par- 
ticipation certificates issued against such 
fund. Provided further, that before estab- 
lishing a common trust fund as herein pro- 
vided, the trust company proposing to es- 
tablish same shall, (1) file with the Ken- 
tucky State banking authority a writing 
setting forth the plan under which it pro- 
poses to establish, maintain, operate, and ul- 
timately liquidate such common trust fund; 
and (2) secure in writing the approval of 
such plan by the Kentucky State banking 
authority. Provided further, that a trust 
company, after having established a com- 
mon trust fund and secured the approval of 
the plan thereof as herein provided, may 
thereafter change, modify, or amend such 
plan by, (1) filing with the Kentucky State 
banking authority a writing setting forth 
the proposed change, modification, or 
amendment; and (2) securing in writing 
the approval of such change, modification, 
or amendment by the Kentucky State bank- 
ing authority. 





The Basis for Business 


Review of Economic Trends 


From 1937 Annual Report of General Motors Corporation 


INETEEN Hundred Thirty Six 
was characterized by a continuing 
upward movement of industry, thus fol- 
lowing the pattern of a normal recovery 
movement. The early part of 1937 was 
similarly characterized. Increasing pro- 
duction, reduced unemployment and a 
strong demand for industry’s products 
continued throughout all the countries 
of the world during the first half of the 
year. 
The second half of the year witnessed 
a sharp differentiation between the trend 
of the domestic market and that of other 
countries. The trend in most of the lat- 
ter countries continued without any ap- 
preciable signs of change. The possible 
exception is Canada, which experienced 
a rather sharp decline in volume of pro- 
duction in December, probably reflecting 
the reaction that had developed in the 
United States. Due consideration must 
be given to the fact that the rearmament 
programs of England and Germany are 
having an important effect and a some- 
what inflationary influence on the econo- 
mies of those countries. Developments 
outside of the United States that are not 
encouraging, aside from the ever pre- 
sent war danger, include reduced security 
prices in most countries, some increase 
in unemployment in England, and a slight 
decrease in the volume of international 
trade. 


Passing to the domestic economy, the 
volume of industrial production dropped 
sharply toward the end of the year. The 
record of past business depressions ap- 
pears to indicate that there have been 
only three in the last one hundred years 
in which the decline was comparable in 
severity and rapidity to that which took 
place in the latter part of 1937. Rail- 
road freight loadings, steel operations 
and stock prices tell the same story. 
There was only a slight decline from 
December to January. A somewhat sim- 


ilar decline was recorded through the 
month of February. It therefore appears 
that the economy has adjusted itself 
temporarily to a considerably lower level 
than that of last year. 

There are many signs to the effect that 
this change in trend in the United States 
was brought about by unusual influences 
that were injected into the situation. 
The change in trend does not appear to 
have any justification in a major econo- 
mic sense. Industrial production had not 
reached the records of previous up- 
swings. And this has generally happen- 
ed in passing out of a depression before 
a change in the upward trend has taken 
place. There was available a tremendous 
latent demand on the part of the masses 
for more goods and services to add to 
the comforts and pleasures of living, thus 
making possible a higher standard of 
living for all. 

This is still true, not only because of 
the shortage resulting from the previous 
depression, but from the more funda- 
mental standpoint of additional purchas- 
ing power as well. These and many 
other signs indicate that, as measured 
by the record of similar events in the 
past, recovery had not run its normal 
course. 


If we pass from what happened to why 
it happened, we enter somewhat into the 


realms of conjecture. Looking at the 
problem through the eyes of industry, it 
appears as if two influences have had an 
important effect in interrupting the nor- 
mal recovery and throwing the economy 
into the violent and unprecedented de- 
cline experienced. First, there is the 
fact that the wage level—and payrolls 
constitute, for the economy as a whole, 
about 75% of the selling prices of goods 
and services—was raised radically in the 
early part of 1937, unquestionably to an 
uneconomic degree, at least in certain 
important industries. 
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These wage increases followed other 
important increases of previous years 
so that prices of many important pro- 
ducts of industry had to be increased. 
This led to the unbalancing of the econo- 
mic equilibrium, as purchasing power 
was not evenly distributed in relation 
to increasing prices. In other words, it 
would appear that labor costs have been 
raised abnormally, to the extent of im- 
pairing consuming power and thus de- 
priving the wage earner of any benefit 
resulting from the higher hourly rate of 
wages. 

The second influence was the fact that 
there had been developing a growing 
lack of confidence and a fear as to the 
future of American business enterprise, 
due to the attitude of Government to- 
ward business and economic policies af- 
fecting business. Many had been of the 
belief that sooner or later an acounting, 
of necessity, must take place. It was the 
general opinion that that point was not 
likely to be reached before the latter part 
of 1938. It is reasonable to suppose that 
the unbalancing of the economy, with its 
resultant decline, has accelerated the ap- 
plication of curative measures. 

It is difficult to determine to what ex- 
tent the two influences just described 
contributed in producing the situation in 
which we find ourselves. The fact that 
they are extremely important in effect 
cannot be denied. To change the course 
that has been followed is entirely pos- 
sible. It is believed that if that were 
done realistically and in the form of a 
consistent policy, a real foundation would 
be built for resumption of the normal 
trend of recovery on a far more sound 
and desirable basis than has existed 
heretofore. 


Graduate School Reunion 


The Graduate School of Banking’s first 
graduating class (1937) held its first reunion 
on April 2, in New York City. The reunion 
was in the nature of an afternoon sympos- 
ium on banking, trust and investment prob- 
lems. An informal dinner was held in the 
evening. Including faculty members the 
attendance was over 100. 

E. P. Neilan, of the Federal Reserve Bank 
of Philadelphia, led the discussion on trusts. 
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Statute Fixes Compensation for 
Kentucky Fiduciaries 


The maximum compensation of fiduciaries 
in Kentucky is now fixed by law as the re- 
sult of the enactment of two statutes at 
the recent legislative session. S. B. 59, ef- 
fective May 31, 1938, provides for not more 
than 5% commission to executors, admin- 
istrators, and curators, based on the value 
of real and personal estate as determined 
for inheritance tax purposes, plus 5% of 
the income collected. In addition the court 
may allow extra compensation for unusual 
services performed. 


S. B. 60 establishes a commission of 5% 
of income for trustees, guardians and com- 
mittees, plus an annual commission of 1/5 
of 1% on the value of the estate, or in the 
alternative a commission of 5% payable on 
distribution. For special services, the court 
may award additional compensation pay- 
able from principal or income or both, in 
the court’s discretion. 


The power of thought is the magic of the 
mind. 
Lord Byron 





Declaratory Tax Rulings 


New Device to Advise On Rights and Liabilities 


HERMAN OLIPHANT 
General Counsel of Treasury Department 


ARLY in my work on problems of 
E administration in the Treasury, a 
man presented this problem to me: He 
had in mind the purchase of a large 
building in the financial district in New 
York. The feasibility of the transaction 
depended on what one item of the tax 
liability of each of the parties to this 
proposed deal would be. That liability 
depended, in turn, on how certain future 
events might turn out, and it was not 
feasible to provide for these contingen- 
cies in the contract. Though the making 
of this sale depended on fixing this lia- 
bility, I had to say to this man that the 
Government could not then determine 
what his liability would be. Not until 
the whole transaction was closed and the 
tax had accrued, could the question of 
tax liability be determined under our 


present system of tax administration by 


the Bureau of Internal Revenue, the 
Board of Tax Appeals and the Courts. 
He said he could not take that risk. The 
deal fell through. 


Tax Payer Not Bound 


Back of the government’s present dis- 
ability and disinclination earlier to com- 
mit and bind itself in such cases lies, 
of course, the inconvenient fact that the 
taxpayer also would not be bound. The 
taxpayer is confronted with a two-fold 
difficulty. He cannot have determined 
and thus ascertain, in advance of the 
time when he must act, what his legal 
rights and liabilities consequent upon 
such action will be; and, when they are 
finally determined, the law is applied 
retroactively, and retroactively not only 
as to him, but as to all others similarly 
situated. If Federal administration is 
not to become unconsciously burdensome 
on the life and business of the country, 
we must, in view of its present and grow- 


From address before the Hamilton Street Club, 
Baltimore, January 6, 1938. 


ing magnitude, find ways to administer 
Federal law otherwise than in the retro- 
active fashion so often involved in the 
present process. 

A partial solution of this difficulty is 
to be found in our legislation providing 
for declaratory judgment, but a declar- 
atory judgment would ordinarily afford 
no help to a man who wants to embark 
upon a business undertaking and needs 
to know his rights and liabilities before 
he dare do so. That field is not covered, 
and a long stride forward in solving 
some of the growing problems of admin- 
istration will be made if we can find 
dependable methods of advising people 
what their rights and liabilities are at 
the time they need to know. 


“Declaratory Ruling” 


The problem of finding and develop- 
ing such a method was put before the 
Legal Division of the Treasury some two 
year ago. This work has now culminat- 
ed in what seems to be a feasible device, 
which, for want of a better name, has 
been called “Declaratory Administrative 
Ruling” or “Declaratory Ruling.” Re- 
cently, the plan of this new device re- 
ceived the tentative approval of a sub- 
committee of Congress. If approved by 
Congress, the purpose is to begin in a 
small way and try it out in the admin- 
istration of our tax laws. If it works 
well there, it would seem to be applicable 
to numerous and large areas of govern- 
mental administration. 

Perhaps the plan can best be present- 
ed in terms of a typical case in which 
this device could be used. John Smith 
owns valuable mining property which he 
desires to sell. The important factor in 
the transaction is the value which will 
be fixed on this property for tax pur- 
poses. 

Briefly, the proposal is this: The tax- 
payer would file with the Commissioner 
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an application for a Declaratory Ruling. 
In this application, he would describe in 
detail the proposed transaction. The 
Commissioner would examine the appli- 
cation to determine whether it merited 
consideration. If he found that it did, 
he would ascertain whether enough in- 
formation to enable him to reach an in- 
telligent conclusion had been provided. 
If not, he could either request more in- 
formation from the taxpayer or make 
any other investigation that he deemed 
necessary to the same extent that invest- 
igations of closed cases coming before 
him are now made. The taxpayer would 
have an opportunity to appear in per- 
son and present any additional informa- 
tion or considerations that he thought 
relevant. The Commissioner would then 
issue a Declaratory Ruling in which, in 
the example supposed, he would fix the 
value of the property or make such other 
ruling as was requested or was appro- 
priate in the case before him. He could 
make the effectiveness of the ruling de- 
pend upon compliance either by the tax- 
payer or by other persons with certain 
terms and conditions such as the con- 
summation of the contemplated sale with- 
in a definite period of time. 


Effect of Rejection or Acquiescence 


The taxpayer, having received the 
Declaratory Ruling, might decide it was 
inadvisable to complete his transaction. 
If so, the Declaratory Ruling would not 
become effective. If the taxpayer de- 
cided to proceed with the sale and pay a 
tax upon the value fixed in the Declara- 
tory Ruling, the transaction would be 
ended. If, however, the taxpayer did 
not believe that the Commissioner’s de- 
termination of the value was the correct 
determination, he could not appeal from 
the Commissioner’s ruling (the Commis- 
sioner is given an absolute discretion 
with regard to his ruling), but he could 
proceed to complete the sale and test out 
his tax liability before the Board of Tax 
Appeals or in the Courts as he may do 
today. In that event, the Commissioner 
would not be bound by the Declaratory 
Ruling since the taxpayer himself had 
chosen not to be bound by it, and the 
matter would be litigated in the Courts 
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as if no Declaratory Ruling had been 
issued. 


However, if the taxpayer acquiesced in 
the ruling and completed the transaction 
in accordance with the terms of the De- 
claratory Ruling, neither the Commis- 
sioner who issued it nor any later Com- 
missioner could alter or repudiate it. 
The Commissioner, however, would be 
free to make a different ruling with re- 
gard to transactions not expressly in- 
cluded in the ruling and persons not par- 
ties to it. 


After the sale had been consummated, 
the taxpayer, if he desired, might re- 
quest the Commissioner to issue a cer- 
tificate of compliance stating that the 
taxpayer had complied with the terms 
and conditions set forth in the Declar- 
atory Ruling. 

The Declaratory Ruling should be use- 
ful in almost all kinds of tax cases, but 
it should be especially helpful in dispos- 
ing of those tax questions which some- 
time affect in the same way tens of 
thousands of taxpayers similarly situat- 
ed. Thus provision has been made to de- 
termine in what year particular secur- 
ities become worthless and thereby to 
settle at one time their tax status for 
all the hosts who may hold them. 


The device here described as a Declar- 
atory Ruling should have, in addition to 
the virtue of being prospective in oper- 
ation, the advantage of giving adminis- 
trative officers using them the greater 
freedom needed to clarify legislation by 
the process of administrative definition 
and application. 











Estate Corporations 


EDMOND N. CAHN, member of the New York 
Bar. Univ. of Pennsylvania Law Review, Dec. 
1937. 


HE term “estate corporations” will be 
used to include (1) any close corpor- 
ation, a controlling interest in which is held 
by executors or testamentary trustees, and 
(2) any corporation organized by executors 
or trustees pursuant to testamentary direc- 
tion for the purpose of taking over a de- 
cedent’s business or his investment holdings. 
Estate corporations have proven an ex- 
ceedingly popular device for the administra- 
tion and distribution of large business and 
investment holdings. These advantages are 
manifest: ease of administration, limita- 
tion of liability, simplicity in dealing with 
third parties, continuity of management, 
avoidance of partition, ease of distribution 
and facility of family collaboration. 


Preliminary Considerations 


A testator may validly direct by his will 
that his executors form a corporation and 
transfer to it his investment holdings or 
his business in exchange for the capital 
stock. 

Where discretion is accorded to the exe- 
cutors to form one or more corporations as 
they may see fit, they should consider the 
desirability of segregating certain classes 
of assets. For instance, it would be the part 
of prudence to form a separate corporation 
for decedent’s business, and possibly to form 
separate corporations for specific parcels 
of real estate where liability might accrue 
under a mortgage or otherwise. The prac- 
tical value of these steps is obvious, but no 
final decision should be reached without 
giving thought to the provisions of the Rev- 
enue Act of 1937 bearing upon personal 
holding corporations. 

The major problems in this field are cre- 
ated when a controlling stock interest in 
the estate corporation is retained in the 
hands of testamentary trustees. Generally 
the courts consider a fifty per cent stock 
ownership sufficient for that purpose. It is 


customary to take into account any securi- 
ties held by the trustee in his individual 
capacity. 
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Wherever the trustees have a working 
control of the estate corporation, it seems 
their duty to obtain representation on the 
board of directors and to supervise dili- 
gently the administration of the corporate 
affairs. Common sense requires that this 
duty be reasonably delegable. Once a trus- 
tee assumes his functions as director or of- 
ficer, he may become subject to a divided 
loyalty. It remains the duty of the trustee- 
director to adhere to that standard of con- 
servatism and prudence which the interests 
of his trust demand. A distinction may be 
made where the trustee, by reason of his 
own stockholdings or otherwise, had been a 
director of the corporation prior to his ap- 
pointment as trustee. 


The trustee as stockholder must keep him- 
self informed of the state of corporate af- 
fairs, and if for any reason the investment 
held by him is imperiled, he must take dili- 
gent steps to safeguard it. His remedies 
are the same as those of any other stock- 
holder, except that he may additionally re- 
sort to the court having jurisdiction over 
the trust for the removal of any co-trustee 
whose participation in the corporate af- 
fairs has proven dishonest or wasteful. 


Accountability 


It is well established that where a trustee 
holds a working control of the stock.in an 
estate corporation he is accountable in the 
probate court for the administration of the 
corporate affairs. His cestuis que trustent 
may require him to treat the corporate 
transactions as though they were his own 
transactions as trustee. An exception has 
been made where disclosure of the corpo- 
rate affairs will probably injure the rights 
of other stockholders and where the direc- 
tors did not derive their office from their 
stockholding as trustees. If it appears that 
he is guilty of a breach of trust with re- 
spect to the corporate affairs, he may be 
surcharged by the probate court. 


The measure of damages in determining 
the surcharge is the extent of impairment 
in the value of the estate’s stockholdings- 
Assuming, therefore, a completed transac- 
tion in which the loss to the corporation has 
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been liquidated, the surcharge will be that 
proportion of the loss which the estate’s 
shares bear to the entire outstanding stock. 
It is believed, however, that in special cases 
the surcharge will be larger, as where in- 
direct impairment of the estate’s investment 
may be made to appear over and above 
the immediate consequences of the breach 
of the trust. 

Broadly speaking, the probate court will 
not, even upon the application of the trus- 
tee-directors, instruct or sanction in ad- 
vance a proposed business transaction. If, 
however, the proposed transaction appears 
to the court to exceed the powers of the 
trustee-directors, or to involve a breach of 
trust, the court will intervene. 

A direction in the will requiring the 
trustees to vote the stock of an estate cor- 
poration in a specific manner is binding on 
the trustees and will be enforced by the 
probate court. A testamentary direction as 
to the manner in which the directors may 
exercise their power to sell corporate prop- 
erty will also warrant judicial interven- 
tion, as will any contemplated violation of 
testamentary restrictions upon the field of 
investments which the corporation may 
take. 


In cases of this type, the corporation is 
regarded as a mere “instrumentality of ad- 
ministration,” and although there is much 
talk as to whether or not the corporate fic- 
tion should be disregarded, the essence of 
the matter is that the trustees simply re- 
spond to the personal jurisdiction of the 
court in which they qualify. The trend is 
toward an enlargement of the visitatorial 
functions of that court. 


Taking Salary 


A trustee holding stock in an estate cor- 
poration may be called upon as director or 
officer to render extensive services which 
would ordinarily be compensable by the cor- 
poration. These services in many instances 
are of substantial value to stockholders who 
are not interested in the trust. The custo- 
mary commissions for trusteeship will gen- 
erally prove inadequate in such case. 

The courts have analyzed this question 
in terms of precedents governing trustees’ 
compensation for extraordinary services. In 
several instances they have subsumed the 
salary question to the general rule against 
obtaining secret profits. The consequence 
is a line of decisions which brand the tak- 
ing of salaries (unless specifically author- 
ized in the will) as a breach of trust. 
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To a large degree the salary question 
should be determined upon the facts of the 
individual case. If the estate corporation 
was one formed by the decedent, a partial 
guide may be found in the decedent’s own 
course of conduct as to payment of salar- 
ies. By and large, a trustee qua director 
or officer will be called upon to render ex- 
tensive services, and if the work is to be 
thoroughly and conscientiously done the cor- 
poration must be ready to pay a fair price 
therefor. Otherwise the cestuis que trustent 
will lose in earnings much more than they 
may save in unpaid salaries. 


His conduct in using his stock control to 
vote himself a salary should be evaluated 
in terms of reasonableness and the worth 
of the duties which he is called upon to 
perform. This should follow wherever the 
trust has a working control of the corpora- 
tion, and no distinction should be made be- 
tween fifty per cent and one hundred per 
cent stock ownership. It is not important 
whether third parties benefit from the trus- 
tee’s services, as they will where the trust 
holds less than all of the stock. The true 
criterion is whether the trustee is called 
upon to safeguard the shares which he 
holds, and whether, in doing so, he must 
render services not within the contempla- 
tion of ordinary commissions. 


Principal and Income Problems 


If the estate corporation is viewed as a 
mere transparent form, its net earnings 
(to the extent of the stock held) constitute 
income and must be distributed as such. If, 
on the other hand, the corporation is held 
to be entirely divorced from rules of trus- 
teeship, the beneficiary of income can look 
only to dividends declared and paid by it. 

In Boyle v. John Boyle & Co. the court 
held that the property had passed to the 
corporation and was free of the trust; that 
the rights and powers of the corporate di- 
rectorate were determined by the law of 
corporations and not by testator’s will. 
What is most important in this case is the 
holding that an estate corporation may set 
up out of income proper reserves for con- 
tingencies, a valuable right which is de- 
nied to trustees. 

In Matter of Langdon the trustees held 
all of the stock of a real estate holding 
corporation organized by the testator dur- 
ing his lifetime. After his death profits 
were realized upon the sale of parcels of 
realty held by the corporation long before 
decedent’s death. Dividends were declar- 
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ed. The court directed that the dividends 
should be apportioned between principal 
and income in the same manner as any 
similar corporate dividend. 


In Matter of McLaughlin the directors 
of an estate corporation were using the 
earnings to pay the corporation’s indeb- 
tedness to decedent’s estate. They were 
thereby building up principal while starv- 
ing out the beneficiaries of income. The 
court insisted upon its power to supervise 
the corporate affairs, directed the reversal 
of what had been done, and further requir- 
ed the trustees to effect the dissolution of 
the corporation. 

The directors, in passing upon the decla- 
ration of dividends, are therefore confront- 
ed with dual criteria. They must respect 
the testamentary scheme, but in doing so 
they can avail themselves of certain en- 
larged rights accorded by the law of cor- 
porations. Their problem is further com- 
plicated by the provisions of the Revenue 
Act of 1936, under which capital gains may 
constitute part of the corporate income for 
tax purposes. The director of any corpo- 
ration may be accused -of waste if he in- 
vites an increase in taxes by unreasonable 


failure to declare dividends. But in the 
case of an estate corporation the duty is 
heightened by the admonitions contained 
in the will. Consequently, although trus- 
tee-directors have the power to establish 
reserves out of income, they should exercise 
that power with considerable caution. 


Third Party Rights 


The necessity of a pragmatic approach 
becomes even more important when the 
rights of third parties vis-a-vis the es- 
tate corporation arise. 

The role of a third party as stockholder 
in an estate corporation may prove an un- 
happy one. The outside stockholder is pre- 
sumptively in a minority position. His 
status is further impaired by the division 
of loyalty of those in control of the corpora- 
tion. 

It would seem that wherever he can be 
charged with having made his investment 
after knowledge of the peculiar circum- 
stances affecting the corporation, he can- 
not complain. The corporation in such in- 
stance has been likened to one created by 
special statute, having limited privileges 
and powers. Notice of such limitations may 
be contained in the corporate charter, the 


by-laws, or the very title of the company. 
Where, however, there is nothing in the 
charter, by-laws, or style of the corporation 
to indicate that it is an estate corporation, 
it would seem that the vendor should be 
under a duty to disclose his pertinent ele- 
ment. 


He may have owned his shares during 
the decedent’s lifetime and before the cor- 
poration was converted by the will into tes- 
tamentary control. In such case it does not 
appear that the outside stockholder could 
compel the trustee-directors to violate the 
terms of their trust. It is possible, how- 
ever, that he could obtain a decree directing 
either the dissolution of the corporation or, 
where local statutes permit, assessment of 
the value of his shares and the retirement 
thereof. 


The courts have never been particularly 
sympathetic with the predicament of a min- 
ority stockholder in a close corporation. In 
the absence of proof of fraud or waste he 
is usually remediless. 


Familiar chancery principles should gov- 
ern the rights of creditors in their relation 
to the estate and to the estate corporation. 
The corporate entity will not be disregarded 
where both it and the estate become in- 
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solvent and the rights of creditors of both 
entities are involved. Where because of the 
solvency of both the estate and the cor- 
poration no practical harm can be done, 
there has been some judicial cutting across 
fields. In Matter of Daly the surrogate al- 
lowed an attorney to recover from the es- 
tate for services rendered to the estate cor- 
poration. And in Matter of Auditore the 
court required attorneys to refund a pay- 
ment made by the estate where they had 
misrepresented the amounts theretofore re- 
ceived by them from the estate corporation, 
stating that the estate could adjust the re- 
fund with the corporation. 


Scope of Powers 


A very recent case, Matter of Doelger, 
suggests an unexplored area in the law of 
estate corporations. That is the question 
of the scope of corporate powers and the 
extent to which trustee-directors may exer- 
cise them. As has been indicated, restraints 
and inhibitions not in conflict with the 
mandatory law of the state may be validly 
imposed by the testator upon the trustee- 
directors. 

The difficult question here is what re- 
straints, if any, are implied where the 
will is silent. If the court finds express or 


implied testamentary direction as to the 


scope of the business, it will not permit 
that scope to be radically modified. Where, 
however, the will is silent, the court will 
be called upon to decide whether the cor- 
porate charter, with its extensive powers, 
constitutes a carte blanche to the trustee- 
directors. 

It has been submitted throughout this 
article that the dominant criterion of the 
action of the trustee-directors is respect 
for the testamentary scheme. If that path 
of approach is correct, then we may pos- 
tulate an implied intent that the corpora- 
tion confine itself to the bounds of operation 
delimited during testator’s lifetime. The 
extension into contiguous fields should not 
be undertaken unless the maintenance of 
the business on a profitable basis necessi- 
tates such action. Even then, trustees should 
find it the part of wisdom to seek instruc- 
tions of the probate court. Radical modi- 
fication of the purposes of the corporation 
should not be sanctioned unless express or 
implied authority therefor can be found in 
the will or in surrounding circumstances. 
An attempt to validate an unauthorized de- 
parture in the corporate activities by 
amending the charter or by-laws will be 
ineffective. 
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If the estate corporation holds several 
parcels of real property (non-legal invest- 
ments) and sells one of them, may the di- 
rectors acquire another parcel in its stead? 
Assuming again that the will is silent as 
to investments and therefore, on familiar 
principles, restricts the trustees as such to 
the purchase of legal investments, on the 
reasoning just advanced the conclusion is 
that the directors may make new invest- 
ments of the same general category as 
those liquidated. The silence of the will is 
at once a prohibition of change and a sanc- 
tion of continuance. 


In conclusion, emphasis should once more 
be placed upon the peculiar advantages of 
the estate corporation. It serves as a very 
necessary bridge over the deep ravine of 
probate administration, a bridge to which 
draftsmen of wills should give intensive 
study. And courts will do well not to un- 
dermine the supports thereof. If that bridge 
is viewed as an avenue of convenient trans- 
mission, the judicial function will properly 
be limited to keeping the trust res on the 
prescribed path. 


—_———-0 
Jurisdiction To Tax Intangibles, 
Again 


EDWARD S. STIMSON, Georgetown Law Journal, 
March 1938. 


HE Supreme Court of The United 

States turned a somersault on January 
3 when it decided Schuylkill Trust Co. v. 
Pennsylvania. Six years ago in First Na- 
tional Bank of Boston v. Maine? the con- 
trary was decided. In spite of the surprise 
with which this decision is bound to be 
received by the bar it is submitted that the 
Court has landed on its feet, that is, reach- 
ed the right result. 

In First National Bank of Boston v. 
Maine the Court held that taxation of in- 
tangibles by more than one state was ‘so 
unfair as to amount to a violation of the 
due process clause of the Fourteenth 
Amendment and that Maine, the state of 
incorporation, could not impose an inher- 
itance tax on stock owned by a decedent 
who died domiciled outside of the state. In 
First Bank Stock Corporation v. Minne- 
sota®’ a state which had power over the 
owner of bank stocks was permitted to im- 
pose an annual property tax although it 
had no power over the banks. Now, in 

1. 58 S. Ct. 295, 82 L. ed. 291 (1938). 


2. 284 U. S. 312 (1932). 
3. 301 U. S.. 284 (1937). 
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Schuylkill Trust Co. v. Pennsylvania, the 
Court holds that Pennsylvania can impose 
an annual property tax on shares of stock 
in a corporation incorporated there which 
were owned by persons living outside of the 
state. 


Two Interpretations 


Are [the cases] holding that the due pro- 
cess clause of the Fourteenth Amendment 
prohibits the taxation of intangibles by 
more than one state overruled, and, if so, 
do the cases holding that only one state can 
constitutionally tax tangible property fall 
with them? If not, does the case mean that 
in the future the state having power over 
the obligor or issuing corporation may tax 
intangible property instead of the state 
having power over the owner? If the lat- 
ter is the meaning of the decision it is 
sound and the effect will be salutary. If 
the former is its meaning a disastrous back- 
ward step will have been taken necessitat- 
ing the overruling of many of the Court’s 
own decisions and undoing the work of 
years . The door will have been thrown open 
to unlimited multiple taxation by the states. 

In the last clause of the opinion Justice 
Roberts says that the tax is upheld 
“. . . notwithstanding the ownership of the 
stock may also be a taxable subject in an- 
other state,” citing First Bank Stock Cor- 
poration v. Minnesota. It is to be hoped 
that this is merely a face saving dictum 
and that eventually the Court will overrule 
the case cited and that part of First. Na- 
tional Bank of Boston v. Maine in which 
the choice of the state having power over 
the owner as the one which might continue 
to tax the stock was made. 

It has been customary for courts and 
writers to say that stock and credits are 


intangible and that being intangible they 
can have no existence in space. . Yet the 
legal relation between a chattel and its 
owner is as intangible as the legal relation 
between a debtor and his creditor or be- 
tween an issuing corporation and its stock- 
holder, while the debtor is as tangible as 
the chattel and the issuing corporation is 
as subject to the power of the state in 
which it is incorporated as the debtor or 
chattel is to the state in which he or it is 
located. Multiple taxation being prohibit- 
ed, if the choice of the state having power 
over the chattel as the one which may con- 
tinue to tax tangible property is right 
would it not be consistent to choose the 
state having power over the debtor or is- 
suing corporation as the one which may 
continue to tax intangible property? This 
choice will also produce a more equitable 
distribution of tax receipts among the dif- 
ferent states because a few states have more 
than their share of the owning class. 

Since Schuylkill Trust Co. v. Pennsyl- 
vania reaches this result it should be fol- 
lowed. Cases like First Bank Stock Corpor- 
ation v. Minnesota holding that the state 
which has power over the owner is the one 
which may tax intangible property should 
be cverruled and the doctrine that the due 
process clause of the Fourteenth Amend- 
ment prohibits the unfairness resulting 
from multiple taxation of intangibles should 
be reaffirmed. Taxation at the source is 
now permitted. It is to be hoped that tax- 
ation elsewhere will be prohibited. 


ee 
English Trust Examinations 


In an article in Banking for March, Mr. 
A. Patterson Firth discusses a voluntary 
course of examinations in executor and 
trustee work recently introduced by the 
British Institute of Bankers. The course, 
in two parts usually requiring a minimum 
of three years study, includes English Com- 
position; Bookkeeping; General Principles 
of Law (first year subjects); Practice and 
Law of Banking; Death Duties and Probate 
Practice; Law of Real Property and Con- 
veyancing; Laws relating to Fiduciaries; 
Trust Accounting; Theory and Practice of 
Investment, including Practice of the Stock 
Exchange; and Practical Trust Administra- 
tion. 


4. For an elaboration of this analysis see 
Stimson, Jurisdiction to Tax Intangibles (1937) 
23 Corn. L. Q. 142. 





Your Family First 
When You Give Money Away 


“To the kind stranger who so gallant- 
ly passed an old man the sugar in a tea- 
shop in May 1920 the sum of £500...” 


LITTLE exaggerated, perhaps, but 

you know the sort of thing. I am 
referring to the wills you so often see 
quoted in the newspapers, through 
which some wealthy person has distrib- 
uted the major portion of his fortune 
among people who can only be describ- 
ed as “contacts’—the butcher’s boy, 
the dustman, the flower seller at the 
corner, and so on. 

Has the man got no family at all? 
Or is he a person who doesn’t believe 
in handing on his money to a horde of 
relatives just because they’re relations: 
doesn’t admit that they have any prior 
claim on him? 

Well, if that’s his point of view, I’m 
afraid I must disagree. I think that 
family ties should not be ignored. If I 
had a large sum of money to distribute 
in my will—not that there’s the faintest 
chance of it as things seem to be going! 
—I would give members of,my family 
every preference over outsiders. 


To Cousin Kate 


For family ties are very genuine ties. 
Society is founded on the family, and 
the family is still very much the basic 
unit. 

Let us suppose John Blank has some 
£60,000 to dispose of at his death— 
(better call him Sir John Blank after 
that!) 

He is possibly right in not leaving 
anything much to young Peter, a ne’er- 
do-well nephew, who will promptly 
begin squandering it. 

But take the case of Cousin Kate, an 
infernal nuisance, whom Sir John has 
seen but half-a-dozen times in his life, 
and then only to confirm that she is an 
infernal nuisance. ; 

Should he will a sum to her which, 
in his opinion, she’ll only use to get 
about the country quicker and annoy 


more people, ultimately leaving what’s 
over to a cats’ home? 
Or should he ignore her in favor of 
his favorite pavement artist or waiter? 
I say no. I say he has a definite duty 
to Cousin Kate, as a member of his 
family. It may be that always having 


been ignored in rich relatives’ wills 
has made her what she is and that his 
bequest may change her considerably. 


Paying Them Back 


When she comes to make her own 
will she may even, because of Cousin 
John’s action, leave her money not to 
a cats’ home but to hard-up young 
Cousin Arthur, whom she’s always dis- 
approved of because he didn’t go to 
church on Sundays but preferred to 
play tennis or walk in the country. 

I repeat that Sir John should leave 
his money in the family because it is 
his duty. 

How much of what he has amassed 
does he owe to his own unaided efforts, 
and how much to the education his 
parents gave him, the legacies, help, 
and so on, of his relations, or even the 
encouragement of his efforts—in a 
word, to the influence of family ties 
working on his behalf? 

He will be but repaying the family 
what he has drawn from it. 

But, says Sir John, the money is mine. 
Why should I not use it to please and 
surprise people who have deserved well 
of me—in fact, to help the poor and 
needy? 

By all means—but charity begins in 
the home, not at the tradesmen’s en- 
trance. And is he quite genuine in say- 
ing he’s helping the poor and needy 
when he leaves large bequests to casual 
acquaintances? 


Tyrannical Clauses 


Money in any quantity is really a 
sort of trust. Though it is, of course— 
earned money, that is—an indication, 
broadly speaking, of one’s value to so- 
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ciety, too many people take that as an 
excuse to look on it solely as a medium 
of power: and how often is not the 
power abused in a will? 

“Two thousand a year to my niece 
as long as” she does not marry, or 
change her religion, or go abroad, or a 
hundred and one other things which 
are no concern of the bequeather. 

In a will this seems to me rather des- 
picable—the posthumous exercise of a 
tyranny one was either afraid to im- 
pose openly or else wishes to continue 
beyond the grave. 

At its best this attitude can only 
become a sort of indiscriminate fairy- 
godmothering to pleasure one’s sense 
of power. Is Sir John quite clear of 
this charge? Or is he unconsciously 
thinking to himself there’s no pleasure 
in leaving money to members of his 
family who expect -it—in short, that 
duty is dull? 

Anthony Armstrong 

Author and Playwright. In the London 

(England) Daily Mail, March 16, 1938. 


Knollenberg Goes To Yale 


Dr. Charles Seymour, president of Yale 
University, has announced the appointment 
of Bernhard Knollenberg, of New York, law- 
yer and writer, as librarian of Yale Uni- 
versity. 

Mr. Knollenberg has published numerous 
articles in “The Atlantic Monthly” and 
other periodicals, both in this country and 
in England. He will be remembered by the 
readers of Trust Companies Magazine as 
co-author of the original treatise on “Muni- 
cipal Inheritance Taxation”, in the Decem- 
be, 1934 issue. 


Surplus and Undivided Profits . 
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U.S. Steel Elects Philip R. 
Clarke to Board 


Philip R. Clarke, President of the City 
National Bank and Trust Company of Chi- 
cago, was elected to the Board of Directors 
of the United States Steel Corporation at a 
meeting held in New York on April 5. Mr. 
Clarke is well known in Chicago circles for 
an active career in service to various bene- 
volent and civic organizations. 

His work during the war period, when he 
headed all five of the Liberty Loan Cam- 
paigns in Chicago, was so outstanding that 
in 1930 he was again called to raise $75,- 
000,000 to meet a local government emer- 
gency. In 1931 he was made Chairman of 
the first Governor’s Unemployment Com- 
mission to raise $5,000,000 in Cook County 
in behalf of the unemployed. 

Mr. Clarke is Vice Chairman of the Chi- 
cago Clearing House Committee, and has 
served as a Director of the Board and 
Chairman of the Committee on Standardiza- 
tion of the Association of Reserve City 
Bankers. 


PHILIP R. CLARKE 





Wills of the Month 


William James Hume 
Distillery Head 


William J. Hume, president and general 
manager of Hiram Walker-Gooderham & 
Worts, Ltd., named the National Trust Com- 
pany of Toronto as co-executor of his es- 
tate. 

Mr. Hume started his career at 17 years 
of age when he went to work as a clerk in 
the Corby Distillery Company, Ltd. He 
later joined the Canadian Industrial Alcohol 
Company and eventually was made a vice 
president. He resigned this connection in 
1926 to become associated with the Hiram 
Walker Distillery Company as vice presi- 
dent and as general manager of the firm 
and its subsidiaries. A few years later he 
became president. 

Mr. Hume was also president of Hiram 
Walker & Sons, Inc., of Detroit and Peoria, 
Ill., and a director of the Canadian Indus- 
trial Aleohol Company, Ltd., Hiram Walker 
& Sons of Scotland, at Glasgow and the 
Liquid Carbonic Canadian Corporation, Ltd., 
Montreal. 


Admiral William Oswald 
Retired Commander 


Admiral William Oswald, the only full 
admiral residing in Canada, served forty- 
one years in the Royal Navy. He named 
The Royal Trust Company, Montreal, as 
co-executor of his will. 

A navy man from the days of sailing 
ships, he joined the navy at 12; Admiral 
Story retired as rear admiral in 1912, only 
to return to duty during the war as ad- 
miral-superintendent at the Esquimalt, 
B. C., navel dockyards until 1918, and for 
another year at the Halifax dockyards. Af- 
ter the war he was named a vice admiral 
and was named a full admiral when he 
went on the retired list. He had command- 
ed in the China station, the Australian sta- 
tion and the East Indies Station. Among 
his commands were the battleships H. M. 8S. 
Canopers of the Mediterranean fleet, 


Col. Marvin E. Singleton 
Business Man 


Colonel Marvin Edward Singleton, a lead- 
ing business man and industrialist, named 
in his will the St. Louis Union Trust Com- 
pany of St. Louis co-executor and co-trustee 
of his estate. 

Colonel Singleton held vast interests 
throughout the Middle West and was a di- 
rector or officer of a score of financial and 
industrial concerns. He was born in a log 
cabin in Ellis County, Texas, and received 
his formal education in country schools. His 


. business career was marked by a succes- 


sion of phenomenal achievements which re- 
sulted in his becoming financially indepen- 
dent at a comparatively early age. 

His service as an ordnance expert during 
the World War brought him a Distinguished 
Service Medal from the United States Gov- 
ernment. Since 1918 he had been civilian 
chief of the St. Louis Ordnance District for 
the United States Army, being also a col- 
onel in the Ordnance Reserve. 


Dr. Henry H. Donaldson 
Neurologist 


Dr. Henry H. Donaldson was recognized 
as one of the world’s leading authorities 
on the brain and nervous system. For 
thirty-two years he directed neurological 
research at the Wistar Institute, an auxi- 
liary division of the University of Pennsyl- 
vania. Years ago Dr. Donaldson was in- 
strumental in creating a brain commission, 
which induced persons to bequeath their 
brains to the Wistar Institute for study. 
The institute collection is nearly 250 at 
present. Associates say that Dr. Donald- 
son had provided that his own brain be 
added to the collection. He held several 
honorary degrees and was also honored by 
his fellow-scientists with the presidency of 
more than one of their national organiza- 
tions. 

The Girard Trust Company of Philadel- 
phia was named in Dr. Donaldson’s will as 
his executor and trustee. 
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Philip Weinstein 
Manufacturer, Philanthropist 


Philip Weinstein named The Chase Na- 
tional Bank of New York City as co-execu- 
tor of his estate. 

Mr. Weinstein and his brother founded 
the Weinstein Brothers Coat House, Inc., 
which became one of the largest firms of 
its kind in the East. It was dissolved sev- 
eral years ago when Mr. Weinstein retired. 

In 1918 Mr. Weinstein and his brother 
gave $100,000 to the Home of the Daugh- 
ters of Jacob and in later years contributed 
generously to this same organization. In 
1931 Mr. Weinstein handed Mayor Walker 
a sheaf of some forty checks aggregating 
$50,000 to be distributed among certain 
charitable organizations he named. 


Mrs. Florence Winchester Sargent 
Social Leader 


Mrs. Florence Winchester Sargent was 
born in Italy and passed her early years in 
Boston, Florence, Italy and Dresden, Ger- 
many. She was the daughter of Harriet 
Mears Winchester of Boston and the Cheva- 
lier Nicolas Theodore de Karajan. In 1878 
she married Joseph Bradford Sargent, for- 


mer Mayor of New Haven, Connecticut. 
The historic Sargent house in the heart 

of the city, facing New Haven Green, be- 

came the site of the New Haven County 


Court House several years ago. The Sar- 
gent home was renowned for the grand scale 
in which it dispensed hospitality. Presi- 
dents, Cabinet Members, Governors and col- 
lege presidents were frequent guests. 

The Union & New Haven Trust Company, 
Connecticut, was appointed Administrator 
c. t. a. of Mrs. Sargent’s estate. 


Forrest A. Heath 
Inventor 


Forrest A. Heath was one of the three 
men who invented the silent automatic oil 
burner. Rights in the silent automatic 
were later taken over by the Timken Com- 
pany. Mr. Heath served the company in 
an advisory capacity. More recently he had 
been engaged on a new type carburetor 
which is designed to reduce fuel consump- 
tion for trucks. He was testing the car- 
buretor when he was stricken. 

Mr. Heath named the Montclair Trust 
Company, Montclair, N. J., in his will as 
executor of his estate. 


$3,000,000 For Hospital 


Henry W. Putnam, philanthropist, be- 
queathed $3,000,000 to the Henry W. Put- 
nam Memorial Hospital at Bennington, Vt., 
the annual operating deficit of which, 
amounting to from $30,000 to $50,000, he 
had paid from 1915 until his death on 
March 30, 1938. He also bequeathed $100,- 
000 to the Bennington Battle Monument and 
Historical Association. 


The Guaranty Trust Company, New York 
City, was named in Mr. Putnam’s will as 
executor of his estate. 

In addition to the above mentioned hos- 
pital, Mr. Putnam gave $125,000 to nine 
New York City hospitals. 


Living Advice 


The late William J. Pulling, prominent 
business man of Windsor, Canada, cau- 
tioned, in his will, his family and other 
beneficiaries against the pitfalls that daily 
confront investors: “I earnestly request my 
wife, my children and other beneficiaries 
that they steadfastly decline to sign any 
bonds or obligations of any kind as surety 
for any other persons; that they refrain 
from anticipating their income in any re- 
spect; that they refuse to make loans on 


‘ the basis of first-class, well known securi- 


ties and that they invariably decline to in- 
vest in any untried or doubtful securities or 
properties or enterprise or business. They 
should reject any representations or opin- 
ions of others if involved in any doubt. I 
also earnestly exhort them to consult my 
Trustees in all matters pertaining to in- 
vestments or business deals and to heed the 
advice given to them.” 

Mrs. Lucy R. Pulling and Everett W. Pull- 
ing are co-executors in an advisory capacity 
with The Canada Trust Company as execu- 
tor and trustee. 

ee 
Rogers Trust Must Bear Tax 


A decree levying a state transfer tax of 
more than $3,200,000. on the estate of the 
late Col. H. H. Rogers, was recently signed 
by Surrogate Hawkins of Suffolk County, 
New York. His net estate was valued at 
more than $18,000,000. 

Although Col. Rogers had directed that 
state and Federal taxes on a trust fund 
over which he had the power of disposition 
should be paid from his estate, leaving the 
trust fund unimpaired, the Court of Ap- 
peals ruled that the tax was to be levied 
proportionally on both parts of the estate. 





Trust Developments in Pennsylvania 
Activities of the Department of Banking 


N December 31, 1934, there were 690 

banking institutions under the su- 
pervision of the Department of Banking 
distributed as follows: banks—176; trust 
companies—212; savings banks—8; pri- 
vate banks—26; national banks (trust 
departments )—268. On September 30, 
1937, the date of the last call, there were 
578 institutions under its supervision 
distributed as follows: banks—182; trust 
companies—208; savings banks—8; pri- 
vate banks —21; national banks (trust 
departments) —159. 

The increase in the number of banks 
has resulted from the incorporation of a 
number of private banks and the sur- 
render of trust powers by a number of 
trust companies. This, as well as a few 
mergers, explains the decrease in the 
number of trust companies and private 
banks. The substantial decrease in the 
number of national banks under super- 
vision resulted from the passage of the 
Banking Act of 1935 by the Congress 
which withdrew the authority of the De- 
partment of Banking to supervise the 
trust departments of national banks. The 
national banks now under supervision 
have voluntarily placed their trust de- 
partments under the supervision of the 
Department. 


Trust Examinations 


The examination forms applicable to 
both commercial departments and trust 
departments of banks have been sub- 
stantially revised, enlarged, and im- 
proved. Particular attention was de- 
voted to trust department examinations 
which had hitherto been given little 
emphasis. 

It is believed that the present more 
rigid supervision of trust department ac- 
tivities will save trust beneficiaries and 
the banks from serious losses which have 
resulted from trust activities in the past. 
The caliber of the examiners has also 
been substantially improved as a result 


From report of Luther Harr as Secretary of 
Banking, covering period Jan. 15, 1935 to Dec. 
31, 1937. 
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of recognizing ability by increased pay 
and promotions. Although this has in- 
creased somewhat the cost of examina- 
tions, it was done with the cordial assent 
of the banking institutions themselves 
which pay the costs, speaking through 
their representatives on the Banking 
Board. 

For the further improvement of the 
bank examinations, special and intensive 
training of bank examiners was for the 
first time instituted at a summer school 
conducted by officials of the Department 
of Banking and held at Pittsburgh, Har- 
risburg, and Philadelphia during the 
summer of 1935. 


Legislation 


The Fiduciaries Act defining legal in- 
vestments for trust companies was 
amended. To widen the investment 
range for fiduciaries for the benefit of 
trust estates in their control, certain 
first liens of operating electric, water 
and gas companies, mortgages guaran- 
teed by the Federal Housing Administra- 
tion, bonds of various Pennsylvania 
State Authorities, stock of insured build- 
ing and loan associations, obligations of 
the Federal Land Banks, obligations of 
the Federal Intermediate Credit Corpo- 
rations, obligations of the Federal Home 
Loan Banks, and savings deposits up to 
$500, were added to the legal list. 


Recommendations 


Continued efforts should be made to 
establish educational requirements for 
the employment and advancement of per- 
sonnel in the banks. The Department 
of Banking and the Banking Board 
should cooperate with the Pennsylvania 
Bankers Association, The American In- 
stitute of Banking, and educational in- 
stitutions in the creation and improve- 
ment of educational courses for the train- 
ing of bankers. 

In the establishment of branches, and 
particularly in the incorporation of new 
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banks, great care should be taken to pre- 
vent mushroom growth of banking insti- 
tutions and the establishment of new 
units under conditions where their fu- 
ture success would be problematical. The 
mistakes of the ’20’s when many com- 
munities became over-banked should not 
be repeated. To this end, close coopera- 
tion should be established and main- 
tained between the Department of Bank- 
ing and the office of the Comptroller of 
the Currency. 

One of the most serious problems in 
the field of banking arises out of the ex- 
istence of many small and uneconomic 
trust departments with insufficient in- 
come to employ an adequate trust per- 
sonnel. It is suggested that efforts be 
made looking toward the elimination of 
these small and uneconomic trust depart- 
ments. One possibility is the creation 
of various trust companies, carefully lo- 
cated, engaging solely in a fiduciary 
business and taking over the small trust 
departments of numerous banks, the 
banks retaining a stock interest in the 


trust company proportionate to the quan- 
tity of trust business they so furnish. 
This may be a step in the direction of 
ultimately accomplishing the divorce of 
the trust business from commercial] 
banking. 


Ohio Trust Conference 


The Annual Trust Conference, spon- 
sored by the Trust Committee of the 
Ohio Bankers Association, was held in 
Columbus on April 5. More than a hun- 
dred representatives of Ohio trust com- 
panies attended. 


Gilbert T. Stephenson, Director of 
Trust Research, Graduate School of 
Banking, conducted all discussions. The 
conference was run along the lines of the 
“Trust Weeks” which Mr. Stephenson 
has popularized throughout the country. 

Activities were confined to informal 
discussions on current trust questions, 
during which the audience joined in 
making more or less of a “round table” 
affair. 


A departure figured the evening’s pro- 
ceedings in that a dinner was organized 
especially for directors, officers and oth- 
ers interested in banking, but having no 
direct connection with the trust depart- 
ments of their banks. At this meeting 
Mr. Stephenson spoke straight from the 
shoulder on just how officers, directors 
and others can be of assistance in build- 
ing up trust business for their institu- 
tions. Reducing his comments to lay- 
men’s language, he graphically explained 
the functions of a trust department and 
the many services and advantages it has 
to offer. 


The program of the meeting included 
as its principal topics: Costs and 
Charges, during the morning, and Prin- 
cipals and Policies Governing Promotion 
and Acceptance of Trust Business dur- 
ing the afternoon. These broad subjects 
were broken down into subdivisions and 
a schedule of the entire session was sent 
to each trust man in the state several 
days before the conference, so they could 
be prepared to participate in the items 
in which they were particularly inter- 
ested. 





Personnel Changes in Trust Institutions 


ALABAMA 


Montgomery—WALTON H. HILL, presi- 
dent of the Union Bank & Trust Company, 
has been elected chairman, and is succeeded 
in the position of president by GROVER 
KEYTON, former vice president and cash- 
ier. FRED A. DURAN, formerly assistant 
manager of the Reconstruction Finance 
Corp. in Birmingham, was elected vice presi- 
dent, and GEORGE E. SUDDITH, auditor, 
was made cashier and secretary. 


CONNECTICUT 


New Haven—MISS GRACE E. BOURNE, 
assistant trust officer of the First National 
Bank & Trust Co. promoted to the position 
of trust officer, after having been associated 
with the Trust Department since 1925. 
HAROLD C, BAILEY, formerly associate 
trust officer of the Hartford National Bank, 
has been added to the staff in the capacity 
of trust officer. 


ILLINOIS 


Chicago—STANLEY A. STAMBERG, 
former assistant trust officer of the Trust 
Company of Chicago, was recently promoted 
to the position of trust officer. 


KANSAS 


Topeka—JAMES G. HALL, former vice 
president of the Home National Bank, Ar- 
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kansas City, will assume his new duties as 
vice president of the National Bank of 
Topeka. 

Wichita—The First National Bank in 
Wichita has created a new office for PAUL 
S. WOODS, that of assistant vice presi- 
dent; T. C. PEFFER, property manager in 
the trust department, was elected assistant 
cashier. 


KENTUCKY 

Louisville—WILLIAM J. RAHILL, chair- 
man of the board of the Louisville Trust 
Company has resigned to devote his time 
to other interests. Mr. Rahill was former- 
ly assistant secretary of the Chemical Bank 
& Trust Company of New York City. EL- 
BERT S. WOOSLEY, former vice president 
of the First National Bank was made vice 
president of the Louisville Trust. 


MICHIGAN 


Battle Creek—GEORGE J. GENEBACH, 
president of the United Steel & Wire Co., 
has been elected president of the City Na- 
tional Bank & Trust Co., succeeding C. ED- 
WIN KAYE, resigned because of ill health. 
Mr. Genebach has been a director of the in- 
stitution for nineteen years. WALDO I. 
STODDARD was elected vice president and 
director, and HOWARD J. STODDARD 
was named a director. 


EARL W. DEPUTY 

Trust Officer at the City 

National Bank and Trust Co., 
Kansas City, Mo. 


Bank of 
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ROBERT A. McPHEETERS 


National Bank of Richmond, Va. 


MISSOURI 


St. Louis—The Boatmen’s National Bank 
announced the election of ROYAL D. KER- 
CHEVAL, vice president and head of the 
bond department, to the position of vice 
president and trust officer. Mr. Ker- 
cheval succeeds Alfred Fairbank, resigned. 
H. FRED HAGEMAN, JR., assistant vice 
president, was elected vice president and 


head of the bond department. 


MONTANA 


Helena—T. O. HAMMOND, vice president 
and trust officer of the First National Bank 
& Trust Co., has been elevated to the posi- 
tion of president. Mr. Hammond has been 
prominent as one of Montana’s leading 
bankers. 


NEW HAMPSHIRE 


Dover—HAROLD A. HOLBROOK, vice 
president of the Strafford National Bank, 
was named cashier also, succeeding Frank 
R. Bliss. 


NEW JERSEY 


Newark—DAVID J. CONNOLLY, treas- 
urer of the Federal Trust Company, was 
elected vice president, succeeding Louis A. 
Reilly, who resigned to become State Bank- 
ing Commissioner; JOSEPH A. BARBER, 
assistant secretary, will take over the bal- 
ance of Mr. Reilly’s duties; HERMAN F. 
ARLT was named assistant secretary. - 


NEW MEXICO 
Albuquerque—The First National Bank 
announces the election of HENRY C. 
COORS, attorney, to chairman of the board. 
W. J. WHITE, cashier, was elected vice 


JAMES K. LOCHEAD 
elected trust officer of the Central president of the American Trust 
Company of San Francisco, 


D. H. GRISWOLD 
Newly elected president of the 
American Trust & Banking Co., 
Chattanoogo, Tenn. 


Cal. 


president, to succeed G. L. Rogers, re- 


signed. 
NEW YORK 


Syracuse—CRANDALL MELVIN was 
elected to the presidency of the Merchants 
National Bank & Trust Company on April 
4, to succeed WILLIAM H. KELLEY, who 
was elected chairman of the board. Mr. 
Melvin has been associated with the bank 
as a director since 1932. 


OHIO 


Steubenville—C. R. SMITH, assistant sec- 
retary of the Union Savings Bank & Trust 
Co., was elected also treasurer. 


TENNESSEE 


Nashville—Effective April 20, D. D. ROB- 
ERTSON, State Superintendent of Banking, 
has been named assistant vice president of 
the Commerce Union Bank. P. M. CLARK, 
of Troy, State bank examiner, is to succeed 
Mr. Robertson as Superintendent of Bank- 
ing. 

TEXAS 


Austin—E, R. L. WROE, vice president of 
the American National Bank, was elected 
president, succeeding the late Maj, R. C. 
Roberdeau, 

Fort Worth—A,. J. DUNCAN has been 
appointed chairman of the board of the 
First National Bank, to succeed the late 
Tom B. Yarbrough. 


VIRGINIA 
Richmond—R. A. McPHEETERS was re- 


cently elected trust officer of the Central 
National Bank. 
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WEST VIRGINIA 


Wheeling—GENERAL J. SUMNER 
JONES, long prominent in financial and 
civic. matters in the state, was elected 
president of the Security Trust Company 
of Wheeling, succeeding the late W. E. 
Stone. General Jones has been connected 
with the institution a number of years, and 
has served as director, member of the Exe- 
cutive Committee and Chairman of the 
Trust Committee of the bank. 

—————o 


Trust Institution Briefs 


Louisville, Ky.—The Title Insurance & 
Trust Co. has changed its name to the 
Louisville Title Insurance Co., having filed 
amended articles of incorporation. 

Battle Creek, Mich.—Howard J. Stoddard, 
of Detroit, has purchased a controlling in- 
terest in the City National Bank & Trust 
Co. Mr. Stoddard is president of the Bohn 
Aluminum & Brass Company. 

Camden, N. J.—The stockholders of the 
Camden Safe Deposit & Trust Company and 
the West Jersey Trust Company voted ap- 
proval of provisions of the plan of merger 
of the two banks. (Trust Companies, 


March issue, page 381.) The new name is 
the Camden Trust Company. 


Syracuse, N. Y.—The Merchants National 
Bank & Trust Company, founded in 1851, 
celebrated its 87th anniversary on March 
11. This institution, the oldest bank in Sy- 
racuse, is being completely remodeled to 
accommodate the consistent increase in busi- 


ness it has enjoyed for the past year and a 
half. 


Nashville, Tenn.—The Commerce Union 
Bank has taken over the Peoples Bank & 
Trust Company of Sparta, and merged it 
with its Sparta branch. 


Norfolk, Va.—The consolidation of the 
Merchants & Mechanics Savings Bank with 
the Seaboard Citizens National Bank was 
effected March 28. The Seaboard Citizens 
National Bank took over the deposits of the 
Merchants & Mechanics, and such of the 
other assets as it desired, leaving the re- 
mainder to be liquidated by the F.D.I.C. 


cinta itt 


John F. Forward, Jr., Dies 
John F. Forward, Jr., chairman of the 
board of the Union Trust Company and the 
Union Title Insurance Company of San 
Diego, California, died recently. He had 
been in ill health for a period of about two 
years. 
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National Bank Trust Powers 


During 1937, 17 national banks were 
granted one or more trust powers by the 
Federal Reserve Board under section 
11 (k) of the Reserve Act. Of these, 
three institutions had been given certain 
fiduciary powers previously and were 
granted additional authority, and one 
bank with restricted powers was granted 
full powers. Three banks were given 
restricted authority to administer one or 
more specific accounts. 


On December 31, 1937, there were 
1,895 national banks holding permits to 
exercise trust powers, exclusive of 14 
which had limited authority only. During 
the year, 8 operating banks relinquished 
their powers and 19 others with powers 
went into voluntary liquidation. 


The annual report of the Board of — 
Governors for 1937 defines “restricted © 
trust powers” as those granted a bank 
“to acquire certain trust accounts but 
not to acquire other fiduciary business. 
Such restricted powers have been grant- 
ed to enable a newly organized, consoli- 
dated, or converted institution to acquire 
trust business held by a predecessor bank 
or banks, or to enable a bank to admin- 
ister certain specific trust accounts, 
when, in the light of all the facts and 
circumstances in the particular case, such 
action was deemed warranted.” 


N. Y. Financial Advertisers Elect 
Harris 


At the recent annual meeting of the New 
York Financial Advertisers Association, 
John J. Harris, advertising and public rela- 
tions director of Fenner & Beane, was elect- 
ed president of the association for 1938 
succeeding Harvey Weeks, assistant vice 
president, Central Hanover Bank & Trust 
Company. 

James Rascovar, II, vice president of Al- 
bert Frank-Guenther Law, Inc., was elected 
first vice president, and Joseph Bame, ad- 
vertising manager of the Commercial Na- 
tional Bank & Trust Company, was named 
second vice president. 


Miss Dorcas Campbell, advertising man- 
ager of the East River Savings Bank, was 
chosen secretary, and Barclay B. Baekey, of 
the Continental Bank & Trust Company, 
treasurer. 





Refunding of Municipal Bonds 


Considerations In View of Recent and Proposed Legislation 


ROBERT PENINGTON 
Trust Officer, Manufacturers Trust Company, New York 


UNICIPAL bonds* are refunded 

for two reasons: To place the fund- 
ed debt of the municipality on a more fa- 
vorable interest basis; to place the fund- 
ed debt of a distressed municipality on 
a more favorable basis by refunding. 


A municipality which is solvent, re- 
funds at a lower rate of interest when 
it feels reasonably assured that the bond- 
holders will accept in place of the bonds 
which are about to mature or which are 
callable, a new bond at a lower rate of 
interest rather than to seek elsewhere 
for the investment of the funds which 
are about to be dumped in their laps. 
When such refunding is planned, pre- 
sented and consummated by experts in 
this field, the work is better done and 
more effectively and expeditiously ac- 
complished than if taken care of by the 
city officials along with their other du- 
ties. 


Second Classification 


In Florida, a municipality may take 
advantage of the Florida Act of 1931 
which provides a satisfactory, but some- 
what cumbersome plan for refunding 
municipal debts, or it may proceed un- 
der the amended Wilcox Bill and file a 
voluntary petition in bankruptcy. How- 
ever, the Wilcox Bill does not confer any 
power upon a municipality to issue re- 
funding bonds. Consequently, a munici- 
pality which desires to file a petition in 
bankruptcy under the Wilcox Bill, and 
if the composition with creditors, or the 
refunding plan submitted, provides for 
the issuance of refunding bonds, the au- 
thority to issue said bonds must_ be 
sought under the terms of the Florida 


From address before the Convention of The 
Florida League of Municipalities, St. Petersburg, 
Dec. 2nd, 1937. 


*Reference to municipal bonds means bonds of 
any political taxing subdivision of a State, etc. 
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Refunding Act of 1931 unless, of course, 
there is some special act authorizing that 
particular municipality to issue refund- 
ing bonds. 

Outstanding examples of the opera- 
tions of these two methods of refunding 
may now be observed in Florida in the 
refunding plans at present in course of 
consummation at Lakeland and Lake 
Worth, which are refunding under the 
Florida Act, and at West Palm Beach, 
Hollywood and Ft. Lauderdale, which 
have filed petitions under the Wilcox Bill. 
The eyes of municipal bond experts are 
now on Florida and the results of these 
two types of debt readjustment will be 
watched with great interest. 


The Lea Bill 


In considering the most desirable 
method of refunding municipal bonds, 
municipal officers now find themselves 
confronted with the possibility of furth- 
er Federal regulatory provisions in the 
proposed Lea Bill which has the approval 
of the Securities and Exchange Commis- 
sion. The provisions of this Bill are 
aimed at Municipal Protective Commit- 
tees formed in connection with refunding 
plans which propose to act in a fiduciary 
capacity for security holders. It pro- 
vides that such Committees must comply 
with the registration provisions of the 
Bill. A voluntary debt arrangement 
proposed by a municipality without the 
aid of a committee, would be exempt. In 
an address before the American Bar As- 
sociation at its recent meeting in Kan- 
sas City, Edmund Burke, Jr., Esq., of 
the Legal Staff of the Securities and Ex- 
change Commission, stated with refer- 
ence to the Lea Bill and its application 
to the Wilcox Bill, in substance as fol- 
lows: 

That the Wilcox Act attaches great 
weight to acceptance of a particular ad- 
justment plan by a stated majority of 





TRUST COMPANIES 


the security holders affected thereby, but 
does not establish adequate control over 
the vitally important process of negotia- 
tion of the terms of the plan and its ac- 
ceptance by at least 51% in amount of 
the security holders. 

That the security holders are frequent- 
ly “locked in” by the customary iron clad 
deposit agreement long before the parti- 
cular plan was formulated. 

That some sort of supervision and con- 
trol of solicitation practices appear to be 
necessary and desirable. 

Mr. Burke further states that if the 
activities of Protective Committees are 
to be effectively regulated, Federal legis- 
lation is necessary. Mr. Burke concludes 
with the statement that “The Lea Bill 
will protect investors from the impor- 
tunities of Protective Committees who 
have no real interest in the situation ex- 
cept the opportunities it presents for per- 
sonal profit, or which have interests 


which actually conflict with those of the 
investor himself; it will prevent com- 
mittees from conditioning their offer of 
representation upon the acceptance of un- 


fair and inequitable terms and it will as- 
sure to the investors full and fair dis- 
closure of the material facts.” 


Arguments in Favor of the Lea Bill 


Of course, the Lea Bill, in its present 
form, may never be passed by Congress 
but I believe we shall all agree that it 
directs attention to an unfortunate con- 
dition which frequently arises in connec- 
tion with the refunding of bonds which 
has not yet been covered by legislation. 
Hence, such legislation may reasonably 
be expected. If, and when, such legisla- 
tion should come from Congress, let me 
urge the necessity of providing for sim- 
ilar protection under your laws. ; 

Of course, no self respecting bank or 
trust company will act as Depositary for 
a committee unless it is assured that the 
plan and purposes of the committee are 
for the protection and best interests of 
the security holders; and that the per- 
sonnel of the committee is satisfactory. 

It is possible that, in effect, the Lea 
Bill may take some of this responsibility 
off the shoulders of the officers of banks 
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and trust companies, because necessar- 
ily, if the Lea Bill should be passed, no 
bank or trust company will act as De- 
positary for a committee which has not 
complied with its terms. 


Arguments Against the Lea Bill 


The principal objections urged against 
the Lea Bill are the following: 


1. Many activities of the committees are 
subject to the control of the Securi- 
ties and Exchange Commission, and 
the Commission has the power to 
pass upon the committee’s expendi- 
tures. This, it is claimed, means that 
no committee would dare to act or in- 
cur any expenses without first con- 
sulting the Commission; 

. That large creditors realizing the dis- 
advantage under which such commit- 
tees would labor, would prefer to or- 
ganize small groups of creditors for 
their own protection and no one would 
be interested in looking after the 
small creditor; 

. That, in addition to the large amount 
of preliminary work to organize a 
committee, prepare the deposit agree- 
ment, etc., a considerable amount of 
data must be gathered, and all of the 
documents required by the Lea Bill 
must be filed with the SEC. This will 
require the services of counsel and ac- 
countants. Who is going to advance 
the necessary funds? 

. That in view of the responsibility in- 
volved, it would be difficult to get men 
of standing and ability to serve on 
such committees. It is only fair to 
state that with reference to the re- 
sponsibility involved the Committee 
Print No. 2 of the Lea Bill eliminates 
the provision for civil liability with 
respect to statements or omissions in 
the declaration of prospectus. 


Procedure in Refunding 


Let us now endeavor to decide what 
a municipality is to do which finds itself 
unable to meet the interest and maturi- 
ties of its outstanding bonds. If it were 
purely a question of law, I should say 
consult a jdawyer; but to my mind the 
first step to be taken is more a question 
of mathematics than of law. The offi- 
cers of the municipality, in such an emer- 
gency, should take pencil and paper and 
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figure out just exactly how much can be 
raised by taxes, taking into considera- 
tion, of course, your Homestead Exemp- 
tion, the municipal budget, and other fac- 
tors affecting taxation. The Homestead 
Exemption Act would not, of course, ap- 
ply to the refunding of bonds which were 
issued prior to the passage of that Act. 


When this figure has been determined, 
ascertain just what percentage can be 
paid as interest on the outstanding bonds 
and leave something each year for a 
Sinking Fund to eventually retire the 
bonds. This may mean a low rate of in- 
terest and may also mean that the ma- 
turity date of the bonds must be ex- 
tended far into the future; yet it will 
be futile and unavailing if the munici- 
pality should promulgate a plan which 
would be impossible of performance. 
There are certain types of municipal 
bonds which are a specific lien on cer- 
tain taxes and certain income which 
would naturally fall under a separate 
classification and in connection with 
which the plan would, of necessity, be 
entirely different. 


Factors For Consideration in Refunding 
Work out the preliminaries of your 
own refunding plans where necessary, 
but submit them to an expert before you 
put them into effect; because in addition 
to the consideration of the municipality’s 
ability to pay, consideration must be 
given to the marketability of the bonds. 
There are many factors affecting the 
marketability of bonds which you are 
likely to overlook—your bonds must meet 
the requirements of savings banks, in- 
surance companies and fraternal organi- 
zations—they must be approved by com- 
petent legal counsel; and there is one fac- 
tor in connection with the marketing of 
municipal bonds in which I, as a bank of- 
ficer, am particularly interested, con- 
cerning which I will quote from a book 
recently issued by one of the largest 
municipal bond houses in this country: 


“It is generally preferred that princi- 
pal and interest of municipal bonds be 
payable in Chicago, New York City or 
some other metropolitan center. This 
is because of the greater convenience to 
the buyer of the bonds in collecting his 
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payments when due. Often, however, it 
is provided that payments shall be made 
in the issuing community.. If the com- 
munity happens to be a small place re- 
moved from the financial centers, that 
fact, even though unimportant in itself, 
may adversely influence some buyers 
and, by such reduction in demand, cor- 
respondingly affect the market price of 
the issue.” 


Forty-nine New Trust Majors in 
G. S. B. 


Trust majors enrolling in the Grad- 
uate School of Banking at Rutgers Uni- 
versity for the current year number 
forty-nine. Although the trust class 
still comprises the smallest group, with 
the exception, of course, of the newly 
instituted savings bank course, these 
new enrollments are proportionally very 
high, with more than one out of six of 
the first year men choosing trust for a 
major. 

The school opens June 20, and will 
continue until July 2. 

Dr. Harold Stonier and his associates 
have gathered together a faculty staff 
of thirty-two men, all leaders in their 
respective fields. An eye was given in 
the selection to having a faculty that 
would give the student bankers and 
trust men a well rounded viewpoint 
from government officiais, university 
professors and bank executives. A triple 
threat viewpoint, it might well be called, 
with the ball carrier adept in theory, 
practicality and government. Adding to 
this triple threat is the invaluable view- 
point of the industrious, serious minded 
trust officials, who, being from all sec- 
tions of the country, form a concept for 
the national whole. 

With Gilbert T. Stephenson and Prof. 
Austin W. Scott teaching the trust 
course the G. S. B. trust majors are ex- 
posed to the best instruction that is ob- 
tainable. 


Expensive Research 


Over 1,600 industrial research laboratories 
in the United States spend $750,000 for in- 
dustrial development and research each 
working day of the year, according to a re- 
cent survey. 





The Trust Officer’s Library 


Personal Income Taxation 


HENRY C. SIMONS, Univ. of Chicago. 
versity of Chicago Press. $2. 


The Uni- 


The aim of the author here is to indicate 
the main factors. to be considered in con- 
nection with progressive taxation, and “to 
describe the kind of income tax which would 
minimize: (1) obvious inequities among tax- 
payers; (2) opportunities for evasion and 
avoidance; and (3) difficulties of adminis- 
tration,and enforcement.” 


Notwithstanding the book’s title, there is 
an interesting chapter on inheritances and 
gifts. And it is here that one of the prin- 
cipal theses of the book is developed: that 
gratuitous receipts should be included with- 
in the definition of income for income tax 
purposes. In fact, “that the definition of 
taxable income as the algebraic sum of con- 
sumption and accumulation affords the best 
available basis for personal taxation is the 
central thesis” of the entire discussion. The 
possibility that the existing taxes on gifts 
and inheritances might have to be scrapped 
in large part causes no difficulty with the 
author since he believes they have failed 
of their objective and no great loss would 
ensue. 

Logically, Mr. Simons deems exemption 
of government securities and employees 
from taxation “is clearly incompatible with 
the essential rationale of income taxes. The 
base of such taxes,” he declares “is proper- 
ly a measure of the relative prosperity of 
individuals, and no data relevant to such 
measurement can be disregarded or exclud- 
ed without distortion of the relative levies 
upon persons.” 

There are numerous other suggestions, 
some novel but all well correlated. Those 
seriously and actively interested in tax re- 
form should profit from reading this book. 


0 
Principles of Corporate Reorganiza- 
tion 


THOMAS K. FINLETTER, Lecturer at U. of Pa. 
Law School. The Michie Co. $10. 


Unlike much of the recent literature on 
this subject, this book is devoted to a dis- 


cussion of “principles” rather than “poli- 
tics” of corporate reorganization. The 
premise upon which Mr. Finletter proceeded 
is that “the reorganization amendments to 
the Bankruptcy Act are codifications of the 
old federal equity receivership, and that 
the answer to most of the difficult prob- 
lems which the new act presents can be 
found only after study of the body of pre- 
cedent which constitutes the law of equity 
receivership.” 

In addition to the main subject of this 
treatise, the author presents a fairly de- 
tailed analysis of tax problems as affecting 
reorganization, principles of valuation un- 
der the Acts, and “Collateral and Semi- 
Collateral Attack.” All in all, Mr. Fin- 
letter has done an admirable job, although 
the soundness of his allegiance to “princi- 
ples” rather than practical “politics” may 
be queried. 

SS (1) 
Bond Ratings as an Investment Guide 


GILBERT HAROLD, Assce. Prof. of Economics, 
Univ. of Okla. The Ronald Press. $3. 


Professor Harold presents here an ap- 
praisal of the effectiveness of bond rating 
services with a view to determining their 
value. The comparison of services is 
based on a study of 363 rated bonds, traded 
on the New York Stock and Curb Ex- 
changes, over the period from 1929 to 1935, 
a well-chosen one. 

In addition to conclusions as to what 
may be expected of rating services, the au- 
thor gives us some practical and tested sug- 
gestions as to how they may be better em- 
ployed. 

It is needless to dwell on the significance 
of such an undertaking as this. Bond rat- 
ings have become increasingly significant 
in recent years and any means of augment- 
ing their utility should be welcomed by 
those entrusted with the duty of investing 
others’ funds. 

a 


Tax Systems of the World 
Commerce Clearing House, Inc. $8.75. 


This is the seventh edition of a mam- 
moth undertaking, collating, as it does, the 
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essential tax data for the Federal govern- 
ment, the 48 states, the territories, and 
more than 60 foreign jurisdictions. A uni- 
form system of presentation in the charts 
and tables makes comparative study fairly 
simple. 

It is valuable source of reference for those 
who are engaged in research work in this 
field. 


Encyclopaedia of Corporate Forms 


Prentice-Hall, Inc. Vols. 


(Four vols. $38.00.) 


I and II $12.50 each. 


These are the first two of a set of four 
volumes whose purpose it is to present a 
complete and up-to-date collection of an- 
notated forms to be used in preparing in- 
struments for business corporations. Litiga- 
tion forms are omitted. 

Volume I contains chapters on “Agree- 
ments Prior to Incorporation”, “Stock Sub- 
scriptions, Calls and Assessments”, “Specific 
Purpose Clauses” (some 830 of them), 
“General Power Clauses”, “Capital Stock 
Clauses”, “Regulatory Clauses”, and “By- 
Laws.” The index for this volume alone 
runs 80-odd pages, giving some indication 
of the detail and scope of the work. Among 
the chapters in Volume II is one on “Voting 
Trusts.” Volume III is to include mortgage 
trust indenture forms and, if up to the stan- 
dard of the volumes already published, is 
going to be very valuable. 

This set should be on the “must” list of 
all those affected by corporate instruments 
and concerned with the perfection of draft- 
ing technique. 


International 
Movements 


KINDLEBERGER, C. 
Press. $3.00. 


Short Term Capital 


P. Columbus University 

Dr. Kindleberger has presented an excel- 
lent theoretical discussion of the nature and 
implications of international: short term 
capital movements. The volume is divided 
into four parts: the Foreign Exchanges and 
the National Money Income; The Transfer 
Mechanism; Sources of Movements of Short 
Term Funds; and International Monetary 
Interdependence. In the final section there 
is an interesting discussion of the workings 
of different types of stabilization funds 
which should prove of value to all trust of- 
ficers concerned with the effect of the opera- 
tions of such funds upon the money mar- 
ket and in turn on interest rates. Similarly 
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the chapter dealing with “Abnormal” Capi- 
tal Movements is of particular interest in 
light of the important role which flights of 
capital to the United States have played 
in connection with our money and security 


markets. 
Reviewed by Dr. Jules Backman 


Easy Money 


EDIE, L. D. Yale 
183 pp. 


University Press. $2.00. 


A number of subjects of wide interest 
are treated by Dr. Edie in this challenge to 
the doctrine of easy money. Among these 
subjects may be noted: interest rates and 
the gold standard, devaluation and com- 
modity prices, excess reserves and credit 
expansion, and equalization funds. How- 
ever, the author’s main concern is with the 
widespread acceptance of the doctrine of 
easy (low) money rates. To him fixing 
money rates is merely another form of price 
fixing and subject to the same fate that has 
attended government price fixing in the 
past—namely failure. The main objection 
is to cheap money as a permanent policy 
since it is accepted as being highly desir- 
able during period of depression. Thus “just 
as it was sound to fight deflation by cheap 
money, so it is sound to fight inflation by 
firm money” (p. 171) High grade bond 
prices were viewed as being at “extreme al- 
titudes” (in February 1937) and hence a 
note of caution was struck concerning the 
outlook. The events of the past year have 


indicated the justification for this caution. 
Reviewed by Dr Julis Backman 


“Income Tax Manual For New York” 


This brochure was prepared by William 
F. Connelly, Assistant Professor of Finance 
at New York University. It explains the 
various items on the personal income tax 
forms, both for residents and non-residents, 
and the unincorporated business tax blank. 
It is a very helpful manual and sells for 
only 50c. Harian Publications, New York. 


Business Leadership 


In our March editorial we referred to 
Robert Strickland, of the Trust Company 
of Georgia, as recent president of the In- 
vestment Bankers Association. The editors 
regret their error and desire to correct the 
record. Mr. Strickland is past president 
of the Reserve City Bankers Association. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:®* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 
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Fiduciary Decisions 


Accounting—Court—Probate Court 
May Make Up Account Where 
Executor Or Administrator Refuses 


Massachusetts—Supreme Judicial Court 
Fay v. Fay, 1938 A.S. 549, March 7, 1938 


Where an administrator refuses to ren- 
der an account after being ordered to, the 
probate court may upon the petition of a 
party interested, under the authority of 
G. L. 206, § 4, proceed to make up an ac- 
count, and order the administrator to pay 
the amount with which he is charged into 
court or to a succeeding administrator, or 
to the persons entitled. It is not necessary 
to remove the administrator and appoint a 
successor. The latter remedy and the rem- 
edy of a suit on the bond are additional, not 
exclusive, remedies. 

This right to make up an account and 
determine the amount due from the admin- 
istrator exists even though he has left the 
Commonwealth and is beyond the reach of 
process. An administrator upon qualifying 
becomes an officer of the court and subject 
to its jurisdiction until he has completed 
the administration of the estate and ren- 
dered his final account; and he may be or- 
dered to pay to the proper parties the bal- 
ance for which he is accountable. That the 
probate court may have difficulty in enforc- 
ing its decree if the administrator is out of 
the Commonwealth does not affect its valid- 
ity. 

“In this particular case one of the heirs 
filed an alleged account purporting to be the 
account of the administratrix, signed and 
sworn to by him in her behalf. This was 
ordered struck from the records, since it 
was not the account of the administratrix, 
was not sworn to by her as required by law, 
and was not filed in her interest, but as an 
adversary matter. The decree was made 
without prejudice to the right of the estate 
to petition the court to state the account. 

Q)--- 


N. Y. Common Trust Regulations 


Regulations on common trust funds are 
expected to be issued shortly by the New 
York State Banking Board. Although in- 
terest is high in all trust institutions, only 
the City Bank Farmers Trust Company is 
expected to operate a fund immediately. 


Assets—Administration — Successor 
Personal Representative May Re- 
cover Balance Due From Previous 
Representative Notwithstanding 
Surety Had Separate Agreement 
By Heirs Releasing Surety From 
Liability 

Illinois—Supreme Court 
Olsen v. Hartford Accident Co., 368 Ill. 194. 


Executor and surety had a joint control 
agreement. On request to cancel agree- 
ment, surety agreed to do so only on condi- 
tion that all heirs of deceased would ap- 
prove such cancellation and would execute 
and deliver an agreement to indemnify it 
against any losses caused by the executor. 
On execution of such agreement the surety 
company terminated joint control. No 
claims were on file in the estate. Executor 
defaulted and administrators with the will 
annexed sought to recover judgment against 
the surety on executor’s bond with interest 
at ten per cent provided by statute. The 
Probate Court denied recovery, but the Cir- 
cuit Court, on appeal, rendered judgment 
against the surety with interest at five per 
cent. On appeal to the Appellate Court the 
judgment of the Circuit Court was reversed. 
Surety company claimed it would be a use- 
less act to require it to pay to the estate 
any sum found due from the executor when 
such sums so paid would immediately be 
due to the heirs. Heirs contended that they 
had no knowledge of joint control agree- 
ment and that the indemnity agreement 
made no mention of it and that the latter 
agreement was procured by fraud, was with- 
out consideration and was void. 

HELD: Besides serving the heirs and 
beneficiaries of an estate the executor or 
administrator also serves its creditors. The 
fact that there are no unpaid claims filed 
against the estate as debts of the decedent 
is not conclusive that such a debt may not 
later be demanded of the beneficiaries who 
take under the will. The limitation of one 
year in which to exhibit claims does not ap- 
ply to an action by a creditor on account 
of a contingent liability. The statute con- 
templates payment by the surety to the 
successor administrator and the latter may 
collect and receive the amount due from a 
prior administrator or executor. The lower 
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court fixed interest on the amount demand- 
ed at five per cent because the surety aided 
in recovering funds of the estate. The 
Supreme Court observed that if the surety 
company had not aided in recovering the 
sum its liability would be just so much 
greater, and held that the interest rate 
should be ten per cent. Judgment rendered 
against surety for the amount demanded 
with interest at ten per cent. 


——_——_0 


Assets—Protection—Third Party 
Charged With Notice of Misappro- 
priation 


Kansas—Supreme Court 


Fidelity & Deposit Co. v. Atchison, T. & S. F. 
Ry. Co., 147 Kan. 127. 


A became the administratrix of an estate 
and the Fidelity & Deposit Company became 
surety on her bond. Later she was re- 
moved and another party was appointed 
administrator de bonis non of the estate. 

Upon demand by the administrator de 
bonis non, the surety company paid out in 
full on their bond and became subrogated 
to the rights of the administrator de bonis 
non. While administratrix of the estate, A 
drew a check signed “A, Admx” payable to 
the order of the railroad in payment of a 
freight bill which had been incurred by other 
people. It was contended by the surety 
company that the drawing of the check and 
payment thereof was a misappropriation of 
the funds of the estate not authorized by 
the Probate Court and that the check was 
not given, nor the payment thereof made, 
for any debt, claim, demand, or liability of 
the estate or the administratrix thereof. 

HELD: One who receives money from 
the administrator of an estate, knowing or 
having reason to know that it is a misap- 
propriation of the funds of the estate, and 
having no claim against the estate or its 
administrator, cannot retain the money for 
application upon the debt of a third party, 
and quoted 65 C. J. 992 as follows: 


“A transferee of trust property is chargeable 
with eccnstructive notice of the trust where in- 
struments or papers, so connected with the trans- 
action that he is bound to take notice of them, 
show or indicate upon their face that the property 
is of a trust character.” 

——$—$—Q————_—_. 
Life Insurance for March 
New life insurance for March was 26.7 
per cent below the amount for March of 
last year, while the total for the first quar- 
ter of this year was 19.5 per cent less than 
for the first quarter of 1937. 


Charitable Trusts—Effect of Lapse 
of Time — Cy Pres Doctrine 


Wisconsin—Supreme Court 
Re Mead’s Estate, 277 N. W. 694. 


James H. Mead died in 1891 leaving a 
will in which he set up a trust fund of $20,- 
000, to be used to found a library in his 
home city, which was to be known as the 
Mead Library. The will provided that if 
the city should erect a suitable building 
for library purposes the executors should 
pay over the $20,000 to trustees named in 
the will, to be expended for the purposes 
of a library and future additions thereto; 
but that if the city did not erect a building 
within such time as the executors might 
designate, but did accept the responsibility 
of maintaining a library after its erection, 
the executors should pay over the money 
to the testamentary trustees for the pur- 
pose of erecting a building and supplying 
it with books. 

The executors never closed the estate, and — 
the trustees were never appointed. The ex- 
ecutors retained the fund from 1891 to the 
death of the last of them in 1935, by which 
time it had grown to $103,000. In the 
meantime the city had obtained a gift from 
Andrew Carnegie in 1901, with which a 
library building was erected, and the city 
had thereafter supported the Carnegie Lib- 
rary by annual appropriations. Upon the 
death of the last of the executors under the 
Mead will, an heir of a residuary legatee 
under that will claimed the library fund, on 
the ground that the city had renounced the 
gift by failing to take any action with ref- 
erence to it. Negotiations followed, in the 
course of which the city council in 1936 
voted to accept $15,000 in compromise of the 
dispute and let the heir have the rest of 
the fund; but the agreement was not carried 
out, and was later rescinded by the council. 
Administrators de bonis non were appointed, 
and upon their application for construction 
of the will the county court held that the 
trust was still in force and must be carried 
out. The heir appealed. 


HELD: 1. There being no_ reverter 
clause in the will creating the trust, the 
mere lapse of time is no obstacle to its en- 
forcement. 

2. The attempt of the city to agree upon 
a compromise was wholly void, because the 
court must carry out the trust as set up by 
the testator, not as modified by interested 
parties; “the court could not split the fund 
and give it in part to one party and in part 
to the other as the parties claiming interest 
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agreed, and thereby defeat the intent of the 
testator, but was bound to devote it wholly 
to the purpose of the trust.” 

3. The failure of the city to do anything 
about enforcing the trust or formally ac- 
cepting it, and the action of the city in ob- 
taining substitute library facilities from 
Andrew Carnegie, were not a renouncement 
of the gift. The Carnegie donation merely 
supplied the building and relieved the Mead 
trust of that burden, leaving it free to be 
devoted to the purchase of books. The ob- 
ligation of the trustees to devote the fund 
to that purpose remained in force contin- 
uously from the time of Mr. Mead’s death 
to the present, and should now be enforced. 

4. The failure to call the library the 
Mead Library does not destroy the trust, 
because such naming of the library was not 
imposed as a condition, the nonperformance 
of which would cause a lapse of the gift. 
Changing the name of the library now to the 
Mead Library will satisfy all requirements 
of the will. 

5. There is no need for application of the 
cy pres doctrine, since the greatly augment- 
ed fund now on hand can still be used for 
the exact purposes specified by the testa- 
tor, namely, the purchase of books and the 
making of additions to the library. In view 
of the lapse of time and the changed con- 
ditions, the will should be construed liber- 
ally so as not to confine the use of the fund 
to the purchase of books, but to permit it 
to be used for other library purposes, in- 
cluding the establishment of branch librar- 
ies in the city. 

Judgment affirmed. 


a 


Charitable Trusts—Effect of Misnam- 
ing Legatee—Cy Pres 


Minnesota—Supreme Court 
In re Peterson’s Estate, 277 N.W. 529. 


Decedent devised and bequeathed the 
residue and remainder of her estate to three 
unincorporated charitable institutions, two 
of which, misnamed in the will, were owned 
and operated by a duly incorporated Board, 
and the third of which had been merged, 
prior.to testatrix’s death, with an incorpo- 
rated institution. Held that extrinsic evi- 
dence or parole testimony may be received 
to disclose and remove a latent ambiguity 
arising from the fact that the will mis- 
names a legatee or names a legatee not in 
existence; that a bequest, although in form 
an outright gift, yet made to an institution 
whose sole reason for existence and whose 
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entire activity is charitable, is in purpose 
and practical effect a charitable trust; that 
in such a case the legal entity organized 
and existing for the purpose of administer- 
ing the named charity, takes, not benefi- 
cially, but as trustee, to use the gift in 
furtherance of the particular charity desig- 
nated in the will; and that the institution 
with which the third donee, above referred 
to, was merged prior to testatrix’s death, 
was entitled to the testamentary gift as 
trustee for the purpose of continuing and 
carrying on the work formerly performed 
through the legatee. 


a , 


Charitable Trusts — Possibility of 
Non-Charitable Uses Strictly Con- 
strued—Validity Upheld 


Connecticut—Supreme Court 
Mitchell v. Reeves et al, 128 Conn. 549. 


The testatrix gave the residue of her es- 
tate to a trustee, to distribute the income to 
institutions operating in the City of New 
London, Connecticut, which are devoted ex- 
clusively to religious, charitable, scientific, 
literary, historical or educational purposes, 
and which under the federal and state es- 
tate tax laws are exempt from taxation; 
“and I direct that the selection of benefi- 
ciaries and the respective amounts payable 
to them for distribution be made in the 
discretion of the trustee, its successor or 
successors, of this trust.” 

In a suit to construe the will, brought by 
an heir-at-law, the validity of the trust was 
questioned. The court held that the uses 
described in the will are charitable uses, 
that the trust was not void because of un- 
certainty, that the rule against perpetuities 
was not violated, and that the will created 
a valid trust. 

After considering the purposes outlined 
in the will, the court held that all these ob- 
jects, when divorced from the profit motive 
and so conducted as to serve not the inter- 
ests of a particular group who may com- 
prise an organization, but those of the pub- 
lic at large, are within the field of proper 
charitable uses. 

Although the court recognized that cer- 
tain corporations came within the general 
meaning of the language used in the will, 
which could not be regarded as exclusively 
devoted to charitable uses, the court held 
that such language should be construed to 
carry out the intent of the testatrix as dis- 
closed in the will as a whole, and that such 
intent required a narrower interpretation 
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to be given to certain points, rather than a 
broad significance, and as so limited, the 
purposes were charitable uses. “The inclu- 
sion in the description of the corporations, 
organizations or trusts to which the in- 
come might be distributed under the will of 
the requirement that they shall be ‘exempt’ 
from federal and state transfer and inheri- 
tance taxes establishes beyond question the 
intent of the testatrix that only such corpo- 
rations, organizations or trusts as are ex- 
clusively devoted to charitable uses are en- 
titled to receive the income.” 


a 


Compensation—Trustees Entitled To 
Commissions On Gross Income 
From Real Property 


New York—Court of Appeals 
Matter of Schinasi, 277 N. Y. 252. 


Accountant, as testamentary trustee, 
managed real property. During the period 
of its account it collected gross rentals of 
over $340,000, from which it paid taxes, in- 
surance and operating expenses of over 
$230,000, leaving net rentals of approxi- 
mately $110,000. Accountant retained com- 
missions on the gross income. 

The statute (Surrogate’s Court Act Sec. 
285) provides for the payment of commis- 
sions at the rates therein mentioned “for 
receiving and paying out all sums of 
money.” 


Surrogate Delehanty (New York County) 
held (161 Misc. 636) that the accountant 
was entitled to commissions on the net in- 
come only, citing Matter of Byrnes, 159 
Mise. 302, 62 Trust Companies 454 (Apr. 
1936), Beard v. Beard, 140 N. Y. 260, and 
Matter of Sidenberg, 204 App. Div. 255. 
In Matter of Schwartz, 162 Misc. 46, 64 
Trust Companies 380 (Mar. 1937), Surro- 
gate Foley (also New York County) reach- 
ed a contrary conclusion. 

The Court of Appeals, in a four to two 
decision, reversed Surrogate Delehanty and 
held that the accountant was entitled to 
commissions on the gross income received. 


Saturday Holidays For Summer 


A bill was recently introduced in the New 
Jersey Legislature to amend Section 36:1-1 
of the Revised Statutes so as to make every 
Saturday during the months of July and 
August an all-day Bank Holiday. 

Assemblyman Henry S. Young, Jr., of 


Newark, is responsible for the bills intro- 
duction. 


509 


Corporate Trust—Trustee — Trustee 
Should Not Be Penalized For Start- 
ing Foreclosure Proceedings, Even 
Though Eighty Per Cent Of Bond- 
holders Had Agreed To Extension 
Of Mortgage And Later All Bond- 
holders Similarly Agreed 


Illinois—Supreme Court 


Chicago Title and Trust Company v. Chief Wash 
Co., 368 Ill. 146. Same case in Appellate Court, 
291 Ill. App. 275 (Trust Companies August 1937, 
p. 248) reversed. 


Successor trustee filed complaint to fore- 
close bond issue. Defendant answered and 
also filed counterclaim seeking removal of 
successor trustee and damages on account 
of an alleged wrongful institution of the 
foreclosure suit. Certain holders of bonds 
also filed petition seeking the removal of 
successor trustee, the appointment of a suc- 
cessor and an accounting. Lower court ren- — 
dered decree removing trustee and appoint- — 
ing successor on June 5, 1936. Trustee on 
June 26, 1936, set forth by petition the sug- 
gestion that it might resign, expressed its 
willingness so to do, and accordingly prayed 
that the decree of removal of June 5th be 
vacated and that it be permitted to resign 
as trustee. This petition was denied on 
July 8, 1936, and on July 15th the successor 
trustee filed a second petition again ex- 
pressing its willingness to resign, renewed 
its request to resign and asked reconsidera- 
tion of the order of July 8th and the vaca- 
tion of the decree. This petition was also 
denied and an appeal was taken to the Ap- 
pellate Court, where the lower court’s de- 
cree was affirmed. 

The mortgage was in default as to both 
principal and interest. Payment of taxes 
was likewise in arrears. By June 18, 1934, 
eighty per cent of the outstanding bonds 
had been deposited pursuant to the exten- 
sion plan. The successor trustee was ad- 
vised of the extension proposal and its at- 
tention was directed to a provision of the 
trust deed to the effect that the trustee 
was not required to foreclose unless twen- 
ty-five per cent of the bondholders demand- 
ed such action. The trustee nevertheless 
elected to declare the principal of all out- 
standing bonds due, and on July 2nd, with- 
out notice to the mortgagor or the bond- 
holders, filed its complaint for foreclosure 
and the appointment of a receiver. At no 
time prior to the filing of the bill did any 
bondholder request or demand that the 
trustee institute litigation or, on the other 
hand, refrain from such action. 





510 


The motion for the appointment of a re- 
ceiver was continued to September 15, 1934, 
but directed the defendants to pay to the 
trustee $100 per month to be applied to- 
wards taxes pending the disposition of the 
application for a receiver. 

The original complaint was amended in 
August, 1934, by joining additional defen- 
dants, but otherwise no further prosecution 
of the foreclosure was had. By September 
15, 1934, holders of all bonds, with the ex- 
ception of $800 in par value, had consented 
to the extension of the bonds. The de- 
posit of the bonds was accomplished, in 
part, by the purchase of the bonds of the 
defendant by its Secretary and Treasurer. 
On September 19th the trustee’s motion for 
a receiver was denied and payments there- 
tofore made were applied toward taxes. The 
trustee refused to execute the extension 
agreement because the mortgagor declined 
to pay its bill representing fees and dis- 
bursements incurred in connection with ac- 
cepting the trust and in bringing the fore- 
closure suit. The defendant protested that 
the fees claimed were unreasonable and ex- 
orbitant, and the trustee was asked to re- 
sign and dismiss its suit. No offer to 
dismiss defendant’s counterclaim was made. 
The trustee claimed that the filing of the 
complaint was in accordance with its duties. 
The lower court held that the filing of the 
complaint was unnecessary and unwarrant- 
el and that the trustee had been guilty of 
officious conduct and breach of trust, that 
its fees and charges were unreasonable and, 
because of its breach of trust, should not 
be allowed. 


HELD: The trust deed is the charter of 
the trustee’s powers and duties, and by it 
the trustee was authorized to prosecute or 
defend any suit affecting the security for 
bonds, and the mortgagor agreed to pay all 
moneys advanced or expended, as well as a 
reasonable compensation for its services. 
By the trust deed the trustee might at any 
time and on the request of twenty-five per 
cent in amount of bonds outstanding was 
required to accelerate the maturity of the 
entire issue in case of default, and the trus- 
tee was not to be answerable for any error 
of judgment or for any act done or step 
taken or omitted by it in good faith or for 
any mistake of fact or of law based on in- 
formation and advice deemed authentic and 
correct. A trustee under a trust deed is 
representative of the mortgagor as well as 
the mortgagee or bondholders, and he must 
act fairly and impartially toward both par- 
ties to the instrument and not exclusively 
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in the interest of either. If a trustee is 
vested with power to exercise discretion, 
the Chancellor will not interfere so long as 
he is acting in good faith and not in an 
wholly unreasonable and arbitrary manner. 
A court may remove a trustee in a proper 
case for breach of trust, misconduct or dis- 
regard of his fiduciary duties. A prayer for 
the removal of a trustee is addressed to the 
sound judicial discretion of the Chancellor 
and, although not controlled by positive 
rules, the discretion must not be abused. 


The payment of principal and interest 
had been in default since June, 1933, and 
taxes were badly in arrears. No rent or 
income from any source was forthcoming 
to reduce the defaults, not a single bond- 
holder requested the trustee to refrain from 
foreclosure, nor did any bondholder request 
it to foreclose. While eighty per cent of 
the outstanding bonds had been deposited 
in favor of the extension program, the trus- 
tee did not and could not know whether the 
plan would be consummated and it there- 
fore owed a duty to the balance of the re- 
maining twenty per cent of the bondholders 
as well as to the majority. Granting that 
the trustee should not have evinced an 
eagerness to foreclose, it could not, with 
impunity, ignore other provisions of the 
trust deed and the duty rested upon it of 
carefully considering and construing the 
whole instrument and its provisions to- 
gether. The court cannot ignore the fact 
that there was an obligation to those bond- 
holders who did not sign which had to be 
safeguarded. It cannot be known whether 
the mortgagor’s officers would have pur- 
chased the bonds of those refusing the ex- 
tension if the foreclosure had not been 
started. The success of mortgagor’s efforts 
in obtaining unanimous consent may there- 
fore fairly be attributed in part to the im- 
petus afforded by the foreclosure suit. The 
trustee sought and followed competent legal 
advice. 

When all the facts and circumstances are 
reviewed, it cannot be said that the filing 
of the complaint and the motion for the re- 
ceiver were either unnecessary or unwar- 
ranted and, in consequence, against the in- 
terests of the bondholders and the mort- 
gagor, amounting to officious conduct and 
breach of trust. Although in the light of 
subsequent events it would have been better 
for the trustee to have ‘been less precipi- 
tant in filing the foreclosure suit, it does 
not follow that the trustee should have ig- 
nored the advice of counsel and merely 
waited and hoped that success might at- 
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tend the defendant’s efferts to effect an ex- 
tension of the mortgage. A trustee should 
not so administer its trust as to subject it- 
self to the accusation of having elected to 
rely on those provisions of an indenture 
relative to costs and fees to the virtual ex- 
clusion of exculpatory provisions relieving 
it of liability for not filing a foreclosure 
suit unless requested so to do by a specified 
percentage in amount of the bondholders. 
Its error in judgment, however, constitutes 
neither officious conduct nor brands it guilty 
of a breach of trust. The inescapable fact 
remains that the trustee’s plain duty under 
the trust deed in the present case was to 
use its sound discretion. The parties by 
their contract agreed that the trustee should 
not be answerable for errors of judgment 
or for its acts done in good faith. Mani- 
festly, the courts cannot make a new con- 
tract for the parties. The judgment of the 
Appellate Court is reversed and the cause 
remanded to the Superior Court with di- 
rections to vacate the decree of June 5, 
1936, and to enter a new decree permitting 
the trustee to resign the trusteeship, dis- 
missing the foreclosure action and allow- 
ing trustee its costs and reasonable remun- 
eration in connection with the trusteeship 
and such solicitors’ fees, if any, as the 
Chancellor deems fair, considering, of 


course, the factual situation presented in 
this opinion. 


—_—_——0 


Distribution — Ademption — Con- 
struction of Devise of Specific 
Realty 


Florida—-Supreme Court 


Hurt v. Davidson, 178 So. 556. 


The will of testatrix contained, among 
other provisions, the following: “I give and 
bequeath my niece and (namesake) Joseph- 
ine May my house and lot in Bowling Green, 
Florida, with all its furnishings.” Testa- 
trix’ brother was named as residuary lega- 
tee. After making the will the testatrix 
disposed of her house and lot in Bowling 
Green and acquired another in the same city 
which she owned at the time of her death. 
The residuary legatee died during testatrix’ 
lifetime. The sole heir of testatrix brought 
suit to construe the will and quiet title to 
the house and lot. 

HELD: The description in a specific de- 
vise will apply to property as owned at the 
time of making the will and such devise 
was adeemed by a conveyance by the testa- 
trix during her lifetime. The residuary 
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legatee having predeceased the testatrix, 

the heir became entitled under the laws of 

descent to the residuary estate including 

the house and lot involved in the suit. 

a ( ) 

Distribution—Evidence Not Admis- 
sible to Change Fixed Legal Mean- 
ing 


Nebraska—Supreme Court 
In Re Luckhardt, 277 N. W. 837. 


The propositions were involved: A devise 
to A, “her heirs and assigns forever’ ’is held 
to give A a fee title; and evidence is in- 
admissible to show that these words were 
not used by the testator with their fixed 
legal meaning. 

The court also construes the Nebraska 
statute providing that when a devise is 
made to a “child or other relation” who 
pre-deceases the testator, such devise is 
saved to the issue of such deceased devisee. 
The word “relation” does not include the 
wife of the testator as she is not a “blood 
relation.” In reaching this conclusion the 
court follows the rule in Massachusetts, 
Michigan, Wisconsin and Ohio. 

(I) 
Distribution—Legacy to Discharge 
Debt Does Not Lapse By Death of 
Legatee 
Colorado—Supreme Court 
Bacon v. Kiteley, decided November 8, 1937. 


HELD: While generally a legacy lapses 
by the death of the legatee in the testator’s 
lifetime if no successor is named, since the 
testator is presumably making a gift to the 
individual only, nevertheless this rule does 
not apply in case of a bequest made to dis- 
charge a debt, since the matter in the tes- 
tator’s mind is the debt and not the person. 
It was further held that this rule is to be 
extended to apply to a debt barred by the 
statute of limitations or existing only in the 
mind of the testator and even to a moral 
obligation if recognized principles and rules 
of construction disclose that the testator 
considered the debt or obligation as binding. 

——$___—_9 ————————— 


Foreign Trust Funds Taxed By 
Philadelphia 


In a decision of far-reaching importance, 
Judge Sloane, of the Common Pleas Court, 
Philadelphia, Pa., on April 6 held that the 
General Accident, Fire and Life Insurance 
Corp., Ltd. of London, must pay the county 
personal property tax on Securities left with 
the Girard Trust Company as trustee. 
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Distribution — Spendthrift Trusts — 
Court Cannot Control Amount of 
Income Payable To Beneficiary Un- 
der Discretionary Trust 


California—District Court of Appeal 


Canfield v. Security-First National Bank, 93 Cal. 
App. Dee. 71. 


Through 1914 Decree of Distribution un- 
der Will of Charles A. Canfield $900,000 
given in trust to defendant Bank’s predeces- 
sor for benefit of decedent’s son, Charles O. 
Canfield, and his children. Trustee directed 
to pay $1,200 annually from income to 
Charles and provided, in discretion of trus- 
tee, if Charles proved himself worthy of 
being entrusted with expenditure of larger 
annual income, trustee might pay him addi- 
tional amounts up to whole of income. 
Stringent spendthrift provisions exempted 
income from creditors’ claims and prohibited 
assignment. 


Present action instituted in 1931 by Pearl 
Canfield, former wife of Charles, to re- 
cover amounts due under alimony decree. 
On a former appeal (Canfield v. Security- 
First National Bank, 8 Cal. App. (2d) 277; 
see 61 Trust Companies 197 [Aug. 1935]) 
District Court of Appeal reversed judgment 
of dismissal entered on sustaining demur- 
rer to complaint and held plaintiff entitled 
to reach surplus income over and above such 
portion as was needed for maintenance of 
beneficiary measured by station in life rule. 
Cause was remanded for trial and present 
appeal is from judgment rendered thereon 

Subsequent to first reversal and prior to 
trial of cause, two other creditors of 
Charles, Bank of America and Cato, filed 
suits seeking also to reach surplus income. 
The three actions consolidated and present 
appeal is by the three creditors from judg- 
ment in consolidated cause. This judgment 
held in substance $30,000 yearly necessary 
for Charles’ support according to his station 
in life and that creditors might reach sur- 
plus above that amount. 


HELD: Judgment affirmed, but with 
modifications. 

(1) Decision on previous appeal fixed law 
of case to extent of establishing that plain- 
tiff was entitled to some relief. 

(2) Station in life rule does not apply in 
California. 

(3) In present case payment of income 
above $100 per month to Charles rested in 
sole discretion of trustee and lower court’s 
attempt to substitute its discretion for that 
of trustee is void. 
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(4) Any income above amount which 
trustee may find necessary for maintenance 
and support of beneficiary is liable to claims 
of creditors under provisions of Civil Code, 
Sec. 859, which at the time this litigation 
arose read as follows: 


“Rents and profits liable to creditors in certain 
cases. Where a trust is created to receive the 
rents and profits of real property, and no valid 
direction for accumulation is given, the surplus of 
such rents and profits, beyond the sum that may 
be necessary for the education and support of the 
person for whose benefit the trust is created, is 
liable to the claims of the creditors of such persons, 
in the same manner as personal property which 
cannot be reached by execution.” 


(5) Court erred in holding creditors’ 
equitable liens attached only at date of 
judgment rather than when suits com- 
menced. Plaintiff creditors’ liens ran in or- 
der of date of filing suits. 

(6) Trustees having properly paid bene- 
ficiary total net income after plaintiffs’ 
equitable liens attached incurred no liability 
to creditors, as there was no surplus in- 
come from which their liens could have been 
discharged. 

NOTE: Magner v. Crooks, 139 Cal. 640, 
not a spendthrift trust case, seems to es- 
tablish that all trusts in California are 
spendthrift to the extent necessary for the 
beneficiary’s support (Griswold, Spendthrift 
Trusts, 43 Harv. L. R. 68, 75). Civil Code 
867 recognizes the validity of spendthrift 
provisions. The opinion of the prior ap- 
peal, 8 Cal. App. (2d) 277, attempted to 
apply Sec. 859 to a trust in terms spend- 
thrift. The court on the present appeal con- 
sidered itself bound, under the “law of the 
case” doctrine, by this apparently erroneous 
ruling, except that it substituted the stan- 
dard provided by the trust itself, namely 
the trustee’s discretion, in place of the sta- 
tion in life ruling. Except for the law of 
the case, it seems fairly arguable that the 
court in the present appeal would have re- 
verted to the doctrine of the unassailability 
of spendthrift trusts which has previously 
been regarded as settled law in California. 


a 

Distribution—tTitle To Real Estate 
Devised In Trust Passes Directly 
To Trustee 


Massachusetts—Supreme Judicial Court 
Daley v. Daley, 1938 A.S. 567, March 28, 1938. 


Title to real estate devised by will passes 
directly on probate of the will to the de- 
visee, and relates back to the instant of the 
death of the testator. One named as trus- 
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tee of real estate in a testamentary trust, 
being a devisee of the legal title, obtains 
that title upon the probate of the will. He 
becomes a trustee by virtue of his being so 
named in the will. 

The fact that the named trustee has not 
qualified by giving such bond as may be re- 
quired does not change this. Of course, 
one named as trustee cannot be compelled 
to accept the office and may disclaim. Al- 
though a disclaimer may be informal, it 
should be unequivocal. Otherwise it will 
be presumed that the trustee has accepted 
the gift of the property. The presumption 
will prevail especially after a long lapse of 
time, even though the named trustee may 
have done nothing in the execution of the 
trust. 


a 


Individual & Corporate Fiduciary— 
Court Cannot Ignore Testator’s Ap- 
pointment of Executor 


Iowa—Supreme Court 
In re Schneider’s Estate, 277 N. W. 567. 


Testator named one Taylor to be execu- 
tor under his will, Taylor being a tenant 
of the decedent under a lease providing for 
payment of crop shares, and had been a 
tenant for a long time, no difficulty ever 
having risen between them. At the request 
of heirs the court appointed a trust com- 
pany to administer the estate in place of 
the executor named in the will, from which 
order the executor appeals. The only rea- 
sons for preferring the trust company was 
the fact that the named executor was ten- 
ant of deceased, and a desire on the part 
of the heirs to run their own affairs. 

HELD: The mere wishes of collateral 
relatives are not sufficient reason to disre- 
gard the clearly expressed desire of the 
testator. Order reversed. 


————_0 


Investment Powers—Duty of Execu- 
tor to Sell Real Estate Within 
Twelve Months After Qualification 


Georgia—-Supreme Court 


Robinson, Admx. v. Georgia Savings Bank & 
Trust Co., March 9th, 1938. 


The testator directed the Executor to pay 
the debts of the estate and to pay over to 
each of the testator’s grandchildren their 
proportionate share of the estate as each 
- arrived at the age of twenty-one years and 
to control and manage the residue of the 
estate for the benefit of the grandchildren. 
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The Executor retained certain real estate 
for several years before selling the same, 
during which period the property declined 
substantially in value. 

A beneficiary brought a bill for an ac- 
counting and sought to recover against the 
Executor for the loss in the value of the 
real estate upon the ground that under the 
Statutes of Georgia it was the duty of the 
representative to liquidate the real estate 
within twelve months after qualification and 
reinvest the proceeds in legal securities. 
The will contained no authority to invest 
in other than legal securities. 


HELD: As the will did not expressly re- 
quire the Executor to sell the real estate at 
any particular time, it was not authorized 
or required to sell this property except 
where necessary to pay debts or to make 
distribution otherwise than in kind. 


Since under the scheme of the will the 
time for distribution to the plaintiff bene- 
ficiary did not arrive until some ten years 
after the qualification of the Executor, there 
was no duty on the part of the Executor to 
sell the real estate until it became neces- 
sary to do so to make a distribution to the 
legatees. 


os 


Investment Powers — Liability For 
Improperly Taking Title To Mort- 
gage 


Nebraska—Supreme Court 
Rotzin v. Miller, 277 N. W. 811. 


On re-hearing by a vote of four to three 
the supreme court modified its former de- 
cision, 274 N. W. 190, reported in 65 Trust 
Companies 250 (Aug. 1937), and now holds - 
that where trustees took title to mortgaged 
land in their own name, or in the name of 
another, without disclosing the trust, they 
infringed the rule that a trustee taking title 
in his own name violates his duties as a 
trustee; but where it appears that the trus- 
tees acted in good faith, and the breach of 
duty in no way contributed to a loss of the 
investment, the trustees are not personally 
liable for losses. (Restatement of Trusts, 
Section 179.) 

The court further found that the losses 
were due to depreciation in iand values and 
because the investment of the funds in the 
mortgage was sound when made, the trus- 
tees were not liable for failing to foretell 
the great depreciation in real estate values 
which subsequently occurred. 
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Investment Powers—Liability of Ad- 
ministrator for Failure to Sell Stock 


Kansas--Supreme Court 
In Re Estate of Park v. Emery, 147 Kan. 142. 


A, the testator, while living was indebted 
to a bank and also owned shares of stock 
in the bank. B, his administrator, failed 
to sell the stock and it later became worth- 
less. Objections were filed to the final set- 
tlement of B in the Probate Court on the 
theory that B should have sold the stock 
under R. S. 22-601 in force at that time 
(since amended) which provided: 


“The executor or administrator shall, within 
three months, after the date of his bond, sell the 
whole of the personal property belonging to the 
estate, which is liable to the payment of debts, 
and is assets in his hands to be administered, ex- 
cept the following: .. .” 


B contended that under G. S. 1935, 9-153, 
which is as follows: 


“. . . but no transfer of stock shall be valid 
against a bank so long as the registered holder 
thereof shall be liable as principal debtor, surety 
or otherwise to the bank for any debt which 
shall be due and unpaid.” 


he could not have made a valid sale of 
the bank stock. The surety on the ad- 
ministrator’s bond also contended that any 
cause of action for failure of the adminis- 
trator to sell the bank stock accrued at the 
expiration of three months after the date 
of the bond and that the three year statute 
of limitations would be applicable. 


HELD: The rule that a special statute 
will prevail over a general statute has no 
application where there is no conflict be- 
tween the statutes. The administrator of 
. the estate of a person who owes a debt to 
a bank, which debt is due and unpaid, may 
and it is his duty to sell the stock which 
such deceased person holds in the bank sub- 
ject to the lien of the bank. 


It was further held that no cause of ac- 
tion could arise on the bond of the admin- 
istrator until final settlement in the Pro- 
bate Court and that since the matter was 
still pending there, the District Court was 
without jurisdiction to entertain an action. 


The Court further held that the adminis- 
tration proceeding in the Probate Court is 
not an “action,” as defined under the Kan- 
sas Statutes, but is a “special Proceeding” 
and that the three year limitation statute 
which the surety company set up as a de- 
fense applies to civil actions and does not 
govern remedies in special proceedings. 


Investment Powers—Petition to In- 
vest Trust Funds in Corporate 
Stocks Denied 


Minnesota—Supreme Court 


In re Trusteeship of First Minneapolis Trust Co., 
277 N.W. 899. 


A corporate trustee petitioned the district 
court to construe investment provisions of 
a testamentary trust and to issue instruc- 
tions as to whether trust funds could be in- 
vested in corporate stocks. The pertinent 
provisions of the will were as follows: 


“*The trustee shall invest and reinvest all 
principal cash in the trust fund in first mort- 
gages on improved real estate, in municipal or 
corporation bonds or in any other form of in- 
come bearing property, except real estate, but in 
selecting such investments, the trustee shall exer- 
cise its judgment and shall have first regard for 
the safety of the principal of the trust rather 
than for a high rate of income. 


““*The trustee shall be under no obligation to 
change the investments which come into its hands 
from my estate, on account of the character there- 
of, but only when it deems it advisable to do so 
because of changing conditions and after careful 
investigation and consideration.’ ”’ 


A Minnesota statute provides that a cor- 
porate trustee may invest moneys received 
by it in trust in authorized securities but 
if special directions are given in any in- 
strument as to the particular manner or 
class or kind of securities or property in 
which any investment shall be made, the 
trustee shall follow such directions. 


The district court held that the trustee 
was not authorized to invest trust funds in 
corporate stocks. 


HELD: Affirmed. A corporate trustee 
is limited, in the absence of express direc- 
tions, to investments authorized by statute; 
the will creating the instant trust did 
not authorize the trustee to invest in cor- 
porate stocks and the powers of invest- 
ment given corporate trustees under the 
statutes where the trust does not contain 
specific directions do not include the right 
to invest trust funds in corporate stocks. 

In its discussion of the testator’s inten- 
tion as expressed in the language above 
quoted, the court stated: 


“Authorization to invest in corporate bonds ex- 
cludes other forms of corporate investment. The 
application of the rule of ejusdem generis would 
confine the expression ‘any other form of income 
bearing property’ to property of the same kind 
enumerated, namely, mortgages, bonds, etc. This 
would include governmental obligations and many 
other forms of property.” 


The contention that the rule of ejusdem 
generis does not apply because of the ex- 
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ception of real estate, and that this excep- 
tion indicates that authority is given to 
invest in all kinds of income-bearing prop- 
erty except real estate, was rejected by the 
court. 


In construing the statute the court de- 
cided that the word “may” is not merely 
directory in meaning but is mandatory. 


A suggestion was made by counsel that 
national banks are authorized by Federal 
Reserve Regulation F to exercise the same 
powers of investment, when acting as 
fiduciary, as an individual trustee. This 
suggestion was also rejected by the court 
with the statement that—“The Federal 
statute authorizes a national bank, to 
which the Board of Governors of the Fed- 
eral Reserve System has given a permit, 
to act as a fiduciary the same as a state 
bank, trust company, or other competing 
corporation. Equality of right to national 
banks to act as a fiduciary is all that the 
statute provides.” The extent of the pow- 
ers of corporate fiduciaries, whether organ- 
ized under state or national law, is deter- 
mined by the state law. 


-— 0 


Investment Powers—Purchase of Cor- 
porate Stocks Authorized 


Minnesota—Supreme Court 


In re Trusteeship of First National Bank and 
Trust Company of Minneapolis et al, 277 N.W. 909. 


This case was decided on the same day 
as “In re Trusteeship of First Minneapolis 
Trust Co.”, supra. Trustees of a testamen- 
tary trust petitioned the district court to 
construe the investment provisions of a tes- 
tamentary trust and to issue instructions as 
to whether trust funds could be invested in 
corporate stocks. The pertinent provisions 
of the will were as follows: 


“to receive, control, invest and reinvest the 
same, or the proceeds of any part thereof, except 
in so far as the investment thereof in the form 
in which it shall be received by them shall be 
satisfactory to said trustee in securities approved 
by said trustees, as well as by the members of 
the Finance Committee of The Minneapolis So- 
ciety of Fine Arts sitting as a board, whether 
“authorized securities’’ or otherwise, except real 
estate mortgages, meaning mortgages secured sole- 
ly upon any real property, as a permanent trust 
fund, the net income derived therefrom to be paid 
by said trustees to, and for the use and benefit of, 
said The Minneapolis Society of Fine Arts, sub- 
ject to the conditions and directions hereinafter 
expressed.’ ”’ 


The district court held that the trustees 
had power to invest the trust funds in both 
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common and preferred corporate stocks. 
This was affirmed by the Supreme Court, 
the court holding that this was a case where 
investment in corporate stocks was author- 
ized by the terms of the trust. 


0 


Life Tenant and Remainderman— 
Proceeds of Unproductive Realty 
Unapportionable Unless Direction 
To Sell Is Mandatory 


Illinois—Supreme Court 


Love v. Engelke, Docket Number 24461. Not yet 
officially reported. (Understood that petition for 
rehearing has been or will be filed.) 


Testatrix gave all her improved and un- 
improved real estate to trustees with in- 
come to be paid or used for the benefit of 
children and_ grandchildren. Testatrix 
further authorized and directed trustees “in 
their judgment and discretion to sell ana 
convey any or all of my vacant real estate.” 
Testatrix stated that she preferred that a - 
certain tract be sold last. She further au- 
thorized and empowered her trustees “in 
their judgment and discretion to bargain 
and sell my vacant real estate in such par- 
cels and to such persons and at such prices 
and upon such terms as my trustees may 
deem fit and proper.” The trustees “may 
use all or any part of the proceeds of sale 
for the proper support and maintenance of 
the families of Albert (child) **** and 
Grace (child) **** or the proceeds may be 
invested, changed and reinvested and the 
income therefrom distributed,” etc. 

Testatrix died in 1900 and between that 
year and 1936 the trustees sold a large por- 
tion of the unimproved property. Carrying 
charges were charged to income. Grace, 
one of the children, sought to have the pro- 
ceeds of sales apportioned, contending that 
the burden of carrying the unproductive 
realty should be charged to corpus and that 
she was entitled to equitable income on such 
realty. 


HELD: By the provisions of the will the 
testatrix intended to give the trustees the 
power of sale but not to impose a duty upon 
them to exercise it. Provision is made in 
the will for the distribution of the proceeds 
of sale without providing any portion of it 
for the life tenants. - The proceeds are to 
be used for the best interests of the estate 
and all or any part thereof may be used 
for the support and maintenance of the 
families of the children. There is nothing 
in the will which would warrant finding that 
the testatrix intended the life tenants to 
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have any part of the proceeds of such sales 
so as to come within the rule that a testa- 
trix ordinarily has greater solicitude for her 
children, the life tenants, than the remain- 
dermen. The spendthrift provision indi- 
cates that the testatrix did not have much 
faith in the ability of her children to save 
and to handle money. The testatrix in- 
herited practically all of her property from 
her husband and had kept it virtually intact. 
The children had also inherited from their 
father, who died intestate, property worth 
several hundred thousand dollars. This 
property was located in the rapidly expand- 
ing northwest side of Chicago, and testa- 
trix may well have desired that the vacant 
property remain unsold indefinitely. From 
the entire context of the will and the sur- 
rounding circumstances the court concluded 
that the trustees were under no imperative 
duty to sell the vacant real estate. The 
portion of the decree which ordered the 
trustees to sell the rest of the vacant and 
unproductive real estate was erroneous. 
Even if the trustees were under a duty to 
sell at some time, there was no showing 
of an abuse of their discretion as to the 
proper time for making the sales. The costs 
and carrying charges on the vacant real es- 
tate should be charged to income. 


a 


Living Trusts—Gratuitous Trust of 
Shares of Stock Not Enforceable In 
Absence Of A Valid Transfer Of 
Certificate 


Massachusetts—Supreme Judicial Court 


Johnson v. Johnson, 1938 A.S. 559, March 10, 
1938. 


The decedent and A executed a declaration 
of trust in which they acknowledged they 
had received an assignment from the de- 
cedent of fifty shares of stock in the X Co., 
to he held in trust upon the terms set forth 
in the trust instrument, chiefly for the 
benefit of the decedent’s daughter. At the 
same time the decedent executed an ordin- 
ary stock transfer power assigning the stock 
to the trustees. This was retained by him 
and was not found among his papers at his 
death. At the time of the execution of the 
trust the stock was in a bank held as collat- 
eral for a loan to the decedent. No actual 
delivery of the stock to the trustee was 
ever made; and it was never transferred on 
the books of the corporation. Later the 
decedent borrowed more money from an- 
other bank on the stock, paying up the 
first loan out of the proceeds. The latter 
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bank -held the stock at the death of the 
decedent. The question was whether there 
was a completed trust as to the stock or 
whether it. belonged to the estate. 


HELD: There was no valid transfer of 
the stock, and therefore the trust failed for 
want of a res to support it. Under the Uni- 
form Stock Transfer Act (G.L. 155, §§ 27, 
36) any attempt to transfer stock without 
the actual delivery of the certificate has 
only the effect of a promise to transfer; 
and in this case, since the assignment was 
gratuitous, it was a case of a promise with- 
out consideration, and therefore unenforce- 
able. . 


It was proper for A, in view of his anta- 
gonistic interests as trustee and executor, 
to bring the suit to determine the validity 
of the trust. 


———__—__9—____—. 


Powers—Appointment—Execution on 
Failure To Exercise Special Power 
In Trust—-Class Determined As Of 
Date of Donee’s Death 


Michigan—Supreme Court 


American Brass Company v. Charles F. Hauser, 
et al., CCH No. 194343. 


Gothard Hauser died testate, March 11, 
1911, his will containing, among others, the 
following provisions:* 


“TI give, devise and bequeath to my beloved wife 
Natalie Hauser all the real estate of which I may 
die possessed for her use during the remainder 
of her life and hereby give to my wife the power 
and authority to dispose by her last will of my 
said real estate to my children in such propor- 
tions or portions to each of them as to her may 
seem just. 

“TI hereby direct and will, that if after my de- 
cease my said wife should consider it desirable 
or necessary to sell any or all of my said real 
estate she is hereby empowered so to do provided, 
she have the consent of such of my children as 
shall then have attained the age of twenty-one 
years. I hereby direct that the money so derived 
from the sale of such real estate be held by my 
said wife in trust for my children to be disposed 
of by the last will of my said wife the same as 
my real estate remaining unsold, and the income 
derived from such money during the life of my 
said wife is to belong to her absolutely. 


Testator was survived by his wife who 


died intestate in 1931, and four sons. Son 
Albert died August 30, 1927, leaving him 
surviving his widow, Ida M. Hauser, inter- 
venor-appellant. Son Otto survived his 
mother, having died on December 25, 1935, 
leaving his widow the defendant Ethel 
Hauser, and a minor daughter, Loriean 
Marie Hauser, who were the beneficiaries 
under his will. 
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HELD: All parties agree that under the 
provisions of Gothard Hauser’s will, his 
widow became the grantee or donee of a 
special power in trust within the meaning 
of 3 Comp. Laws, 1929, Sec. 13017, and 
that upon default of execution thereof by 
the grantee, the same will be executed by a 
court of equity under Sec. 13018 for the 
benefit equally of all persons designated as 
objects of the trust as provided by Sec. 
13022. 


Ida M. Hauser contends that the power 
shall be executed for the benefit of all the 
children of Gothard Hauser living at his 
death, this giving her an interest as benefi- 
ciary under the will of her husband. Ap- 
pellees contend it shall be executed only for 
the benefit of those children surviving 
grantee of the power. 


“Where a power is conferred to appoint prop- 
erty among the members of a definite class, and a 
trust is created for the members of the class or 
there is an express or implied gift in default of 
appointment to the members of the class, and the 
donee of the power fails to exercise it, so that 
the members of the class are entitled to the prop- 
erty in equal shares, the membership of the class 
is determined as of the time when the appoint- 
ment could have been made. 

“If the power could have been exercised only 
by the will of the donee of the power, such mem- 
bers of the class and only such members are 
entitled to share in the property as compose the 
class at the time of the death of the donee of the 
power, since the donee could have effectively ap- 
pointed only to members of the class in existence 
at the time of his death. Any member of the 
class who, although living at the time of the 
creation of the power, predeceased the donee of 
the power is not entitled to share in the prop- 


erty ...’’ (1 Restatement of the Law of Trusts 
94). 


In deciding this case, the Court distin- 
guishes the absolute power of disposition 
created by the Will of the original testator 
from a case where the original testator cre- 
ated an absolute estate and gave to the life- 
tenant only the power of apportionment. 


a 


Powers — Appointment — Period of 
Rule Against Perpetuities Must Be 
Computed From Time Of Creation 
Of Power — Property Distributed 
As By Default Of Appointment— 
Damages Disallowed For Breach Of 
Contract To Exercise Power In Par- 
ticular Manner 


Illinois—Supreme Court 
Northern Trust Co. v. Porter, 368 Ill. 256. 


Donor left a will bequeathing certain 
property to her daughter as trustee, to re- 
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ceive the income for life, and conferring 
upon her daughter the general power to ap- 
point the fund by her will. In settlement 
of certain litigation, the daughter, among 
other things, agreed to appoint the fund in 
a specific manner. The daughter died leav- 
ing a will appointing property contrary to 
the terms of her agreement and upon trusts 
which, if the period of the rule against per- 
petuities were computed from the time of 
the creation of the power by the donor, 
would violate the rule against perpetuities. 
Plaintiffs contended that the daughter’s 
will was valid and should be enforced, and 
that any contract to appoint the fund was 
void. Certain defendants asserted claim 
for damages as the result of the failure of 
the daughter to exercise the power of ap- 
pointment as agreed. Other. defendants 
claimed that the provisions of the will ap- 
pointing the fund violated the rule against 
perpetuities and that as a result the fund 
passed in default of appointment to the 
daughter’s issue as provided by the donor’s 
will. The lower court decreed that the 
agreement to create the trust, the contract 
to appoint, and the appointment were valid, 
that the trustee of the living trust (to 
whom the fund was to be appointed) was 
entitled to damages against the daughter’s 
estate as a result of her breach of contract 
to appoint the fund, and that the provisions 
of the will relating to the fund did not vio- 
late the rule against perpetuities, 


HELD: In determining whether or not 
the donee’s will violated the rule against 
perpetuities, the period must be computed 
from the creation and not from the exer- 
cise of the power, and, therefore, the at- 
tempted exercise of the power violated the 
rule against perpetuities. The donee’s will 
presented one entire connected scheme for 
the disposition of the fund and the pro- 
visions are interdependent, and the entire 
appointment failed. The question of whether 
the fund should pass by intestacy to the 
donee’s heirs or whether it should pass in 
default of appointment as provided by the 
donor is one of intention of the donee. The 
blending of an appointment with the rest 
of the property of the donee indicates an 
intention that if the appointment is ineffec- 
tive the appointed property should go into 
the estate of the donee rather than to the 
beneficiaries. In the instant case the exer- 
cise of the power of appointment is made 
a separate and distinct clause of the donee’s 
will and is not mingled with her own prop- 
erty. The Court believed that the donee 
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would have preferred that the fund pass by 
default of appointment rather than by in- 
testacy, which is evidenced by the fact that 
there was no blending of the appointed 
property with the donee’s own property. 
The donor in giving a general power of ap- 
pointment by will, only, intends that the 
donee shall retain his discretion as to who 
shall receive the property subject to ap- 
pointment until the time of his death. The 
purpose of giving such power is to allow 
the exercise of such power to represent the 
final judgment of the donee. To permit a 
contract to appoint in a certain way, to be 
binding would be, in effect, to change the 
power from a general testamentary power 
to a power to appoint by deed or will. The 
intention of the donor must not be circum- 
vented. If. the defendant’s claim for dam- 
ages be allowed, it would be indirectly al- 
lowing performance of the settlement con- 
tract and the defendants would become 
creditors of the donee’s estate. Damages 
may be recovered neither from the indivi- 
dual estate of the donee nor from the ap- 
pointed fund. The decree of the Circuit 
Court is reversed and caused remanded with 
directions. 


—_—$———— 


Powers—Limitations—Rule Against 


Perpetuities—Will Creating Twen- 
ty-Year Trust 


Michigan—Supreme Court 


Carlton N. Richards v. Willard G. Stone, et al, 
April 4, 1938, CCH No. 194324. 


The Will provided generally as follows: 
(a) a bequest of $1,000; (b) a bequest of 
one-third of the estate absolutely to a 
daughter; (c) creation of a trust of the re- 
maining two-thirds of the estate, the income 
from which is to be paid to the two sons for 
a period of twenty years, with distribution 
to grandchildren at that time. 


The estate consisted of real property of 
the value of $800.00 and personal property 
of the value of $56,000.00. 


One of the sons filed this petition for the 
construction of the Will, praying that the 
testamentary trust be declared invalid as a 
violation of the following statutory pro- 
visions: 


“*The absolute power of alienation shall 
not be suspended by any limitation or con- 
dition whatever, for a longer period than 
during the continuation of two lives in be- 
ing at the creation of the estate...” 3 
Comp. Laws 1929, Sec. 12935. 
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HELD: 

“Although the above sections are applic- 
able only to real property (Michigan Trust 
Co. v. Baker, 226 Mich, 72), they are vital 
to this trust because both realty and per- 
sonalty are included in the trust estate. 
Gardner v. Bank & Trust Co., 267 Mich. 
270... There is no provision for termina- 
tion of the trust prior to the time fixed. 
Consequently the trust is for a fixed term 
of years rather than for the period of two 
lives in being as required by the statute 

. and necessarily must fail. (Citing 
cases.) 


“<The rule against perpetuities is not a 
rule of construction, but a peremptory de- 
mand of law. It is not a test to determine 
intention,—its object is to defeat intention, 
(citing cases). 


“Appellants contend that since the trus- 
tees have the power to sell and dispose of 
the property as the testator himself could 
have done if living, there is no restraint on 
alienation and, therefore, no violation of the 
statute. And appellants assert this power 
of sale amounted to an equitable conversion 
which would turn the realty into personalty 
and, therefore, the rule against perpetuities 
should not be applied. Neither of these 
contentions can be sustained under our prior 
holdings (citing cases). 


“It is also contended by appellants that 
since only $800 of the trust estate is realty 
and a much larger proportion is personalty, 
the two should be separated and the trust 
held good as to the latter since it does not 
violate the rule against perpetuities. The 
fifth clause of the will provides the trust is 
to consist of ‘both real and personal (prop- 
erty) of which I may die possessed.’ The 
testator made no attempt to discriminate 
between the two classes of property but in- 
stead expressed a definite intention to bulk 
them together and created a trust applic- 
able to both. The trust expressed in the 
will cannot be enforced because it is in vio- 
lation of law; and the court has no right to 
establish a trust of a different character 
and by so doing dispose of testator’s prop- 
erty in a manner contrary to his desire.” 


The Court finding the trust invalid went 
further and held that the specific bequest of 
$1,000.00 was not in any way affected by the 
invalidity of the trust and was, hence, up- 
held. The second absolute bequest of one- 
third of the estate to the daughter was alsu 
invalidated in view of its connection with 
the faulty trust. The daughter would like- 
wise participate in the distribution of the 
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remaining two-thirds of the estate upon 
failure of the trust and would, consequent- 
ly, increase the portion she would receive, 
beyond the intention of the testator. 


—————0 


Powers—Limitations—Trustee Must 
Comply With Provisions for Resig- 
nation — Improperly Surrendering 
Assets 


Texas—Commission of Appeals 


Republic Nationa] Bank & Trust Company v. 
Bruce, 105 SW (2nd) 885. 


Mrs. Bruce brought suit against the Trust 
Company to recover judgment against it, in- 
dividually, for the value of Participation 
Certificates held by her issued under a trust 
agreement in which it was trustee and the 
North Texas Trust Company, trustor. The 
trustee held as security for the Participa- 
tion Certificates certain paving certificates 
issued to the North Texas Trust Company. 
The trustee’s duties were to hold the se- 
curity under the trust agreement and apply 
the collections thereon to the payment of 
the Participation Certificates, without, how- 
ever, liability for the invalidity, value or un- 
collectibility of any of the collateral held 
by it. A receiver was appointed for the 
North Texas Trust Company and the trus- 
tee, without resistance, and upon a void 
court order, surrendered the security to the 
Receiver. The trustee and the plaintiff 
were not parties to the receivership pro- 
ceedings. Shortly after the surrender of 
the securities, the trustee resigned without 
complying with any of the trust provisions 
governing such resignation. 

The court held that Mrs. Bruce was en- 
titled to recover saying: 

“The relation of a trustee to the trust 
estate is personal and one of confidence. 
He handles another’s property. The law 
ought and does demand of him a strict ac- 
counting to the letter and spirit of his con- 
tract. It tolerates no deviation therefrom 
which amounts to a breach of his agree- 
ment. ‘The absolute and positive duty is 
imposed upon him (the trustee) to defend 
the life of the trust whenever it is assailed, 
if the means of defense are known to him, 
or can with diligence be discovered.’ Cuth- 
bert v. Cuthbert, 1386 NY 326, 32 NE, 1088, 
1091.” 

“It is the well-settled rule that a pledgee 
has the right of possession of pledged prop- 
erty, as against the receiver of the pledgor. 
National Exchange Bank v. Benbrook 
School Furnishing Co. (Tex. Civ. App.) 27 


S. W. 297, Ex parte Renfro, 115 Tex. 82, 
273, S. W. 813, 40 A L R 900.” 

The court held that the trustee having 
accepted the trust could not relieve himself 
of liability until he is discharged, 

1. By removal or discharge of a court 
of competent jurisdiction. 

2. By consent of the parties. 

3. By the terms of the instrument. 


———0 


Powers — Limitations — Validity of 
Trust for Donor for Life, With Re- 
mainder in Trust for Wife and Chil- 
dren of the Grantor, Should He 
Thereafter Marry and Leave a Wife 
or Children 


Georgia—Supreme Court 


Citizens & Southern National Bank v. Howell, 
March 1938. 


Howell created a trust naming the Citi- 
zens & Southern National Bank as Trustee, 
in which he provided that after the payment 
of certain debts owed by him to the bank, 
the income from the trust property should 
be paid to him for life, and after his death, 
the trust estate should be held in trust for 
the benefit of his wife and children, should 
he thereafter marry and leave a wife or 
children. The donor was unmarried. 

Donor brought a bill against the Trustee 
alleging that the trust was invalid and that 
the trust estate should be delivered to him 
by the Trustee on the grounds that under 
the Statutes of the State of Georgia a trust 
may not be created for a person sui juris 
and upon the further ground that the pro- 
visions in the trust instrument for the re- 
mainder to go to a future wife and/or chil- 
dren violated the rule against perpetuities. 

The Trial Court overruled the demurrer 
of the Trustee to the petition. 

HELD: A trust may be created in 
Georgia by a person sui juris in which the 
income is to be paid to the donor for life, 
provided it is supported by a valid trust in 
behalf of remaindermen who are to take 
after the death of the life tenant. 

The provision creating a trust after the 
death of the donor for the benefit of the 
wife and children of the donor, should he 
thereafter marry and leave a wife or chil- 
dren, is not void under the rule against per- 
petuities. 

[In the original opinion the Court divided 
three and three, thus affirming the Lower 
Court by operation of law, but on a rehear- 
ing the Court, by a majority of four to two, 
reversed the Trial Court in an opinion writ- 
ten by Justice Grice.] 





520 


Taxation—Estate and Inheritance— 

Exercise of Power of Appointment 

Wisconsin—Supreme Court 
Re Morgan’s Wil, 277 N. W. 650. 

Elizabeth S. Morgan was the beneficiary 
of a trust under the will of her father, Isaac 
Stephenson, who died in 1917. By the terms 
of the will she was entitled to receive cer- 
tain portions of the corpus at intervals, and 
if she died before receiving the whole cor- 
pus she was authorized to make a testamen- 
tary appointment of the undistributed bal- 
ance. She died in 1933, having received less 
than the whole corpus, and in her will she 
appointed the persons to receive the bal- 
ance, 


In the settlement of her father’s es- 
tate she had been taxed as though she had 
received the whole corpus, subject to read- 
justment in the event she died before re- 
ceiving it. Such readjustment was made 
after her death, and her estate received a 
refund; but in the proceeding for the read- 
justment, the appointees named in her will 
insisted that they be taxed in that proceed- 
ing for the amounts appointed to them un- 
der Mrs. Morgan’s will. Accordingly, sub- 
stantially the amount of the refund paid 
to Mrs. Morgan’s estate was taxed against 
the appointees. Subsequently, in the set- 
tlement of Mrs. Morgan’s own estate, the 
court taxed these appointees again, under a 
provision of the Wisconsin inheritance tax 
law to the effect that upon the exercise of 
a power of appointment, the resulting trans- 
fer shall be taxed in the same manner as 
though the property had belonged absolutely 
to the person making the appointment. The 
appointees appealed, taking the position 
that the amount they had paid in the re- 
determination of the tax in the Stephenson 
estate absolved them from paying any tax 
in the Morgan estate. 


HELD: The tax was properly assessed 
against the appointees in the Morgan es- 
tate. The fact that this results in double 
taxation is a situation of their own crea- 
tion, for it was they who insisted upon be- 
ing taxed in the Stephenson estate in the 
face of the statute which plainly provides 
that upon the exercise of a power of ap- 
pointment the tax shall be determined and 
paid in the estate of the person exercising 
the power, not in the estate of the original 
donor. 

a 


All men are equal; it is not birth, but vir- 


tue alone, that makes the difference. 
—Voltaire. 
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Taxation — General — Claim Against 
Estate For Unpaid Federal Taxes 
May Be Allowed Even Though 
Filed After One Year 

Illinois—Appellate Court 
Harrison v. Deutsch, 294 Ill. App. 8. 

Claim was filed for unpaid income taxes 
subsequent to the expiration of the period 
of one year allowed for the filing of claims 
against an estate. Claim was allowed in 
the Probate Court as Class “2a”. On ap- 
peal to the Circuit Court, the claim was al- 
lowed as of the 6th Class to be paid only 
out of subsequently inventoried assets, if 
any. The executrix had funds to pay all 

claims of the ist and 2nd Classes and a 

substantial amount to apply on claims fall- 

ing below the 2nd Class, but not sufficient 
funds to pay all claims against the estate. 

The Illinois Statutes classify claims as fol- 

lows: (1) Funeral expenses and costs of ad- 

ministration; (2) Widow’s award; (3) Ex- 

penses attending last illness, etc.; (4) 

Debts due the Common School Fund of 

Township; (5) Moneys received by the de- 

ceased in trust; and (6) All other debts. 

The Statutes require that claims shall be 

exhibited to the court within one year from 

the grant of letters by the Probate Court. 

Section 3466, Revised Statutes of the United 

States (U.S.C. Title 31, Section 191) pro- 

vides that whenever any person indebted to 

the United States is insolvent or whenever 
the estate of any deceased debtor in the 
hands of the executors or administrators is 
insufficient to pay all the debts due from 
the deceased, the debts due to the United 
States shall be first satisfied. 


HELD: The United States is not bound 
by state statutes of limitation unless Con- 
gress provides that it shall be. Cases such 
as Pufahl v. Estate of Parks, 299 U.S. 217, 
(January, 1937, Trust Companies, p. 116) 
are not in point because the claim there 
made was not a claim by the Government 
for itself but by the receiver of a national 
bank for the benefit of the depositors or 
creditors of the bank. There was no statute 
giving priority to the claim, while in the in- 
stant case the claim is made on behalf of 
the Government for taxes which are a debt 
due to it, and under Section 3466, “debts 
due to the United States shall be first satis- 
fied.” The judgment of the Probate Court 
was correct and the judgment of the Cir- 
cuit Court is reversed. 

sdecciniasiaeiaiiacecilian, 

Self-possession is the backbone of au- 

thority. 


—Haliburton. 
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Wills—Probate — Reciprocal Wills — 
Survivor’s Becomes Inoperative 


Iowa—Supreme Court 
Maloney v. Rose, 277 N. W. 572. 


Husband and wife executed reciprocal 
wills, each devising all of his property to 
the other. The husband died first, and all 
of his property passed to the wife. At her 
death, the heirs of her husband claimed the 
property as passing to them under her will 
leaving all of her property to her husband. 
This claim was denied. 

HELD: 1. Reciprocal wills constitute a 
single will, being that of the first to die, 
and the will of the survivor becomes in- 
operative. 

2. Statutes providing that when property 
is owned by husband or wife, the other has 
no interest which can be the subject of 
contract is inapplicable, as the wills do not 
affect property rights, but rather the dispo- 
sition of property. 

a) 
Wills — Probate — Requirements of 

Valid Nuncupative Wills 


Tennessee—Court of Appeals 


Ray v. Nanney, 114 S. W. 2d, 51; certiorari 
denied by Supreme Court, March 5, 1938. 


In this case deceased was dying of pneu- 
monia and two disinterested persons wrote 
a memorandum of a “request” of the de- 
ceased and signed it. This “request” pur- 
ported to leave all of the deceased’s prop- 
erty to his illegitimate son. This instru- 
ment was admitted to probate as a nun- 
cupative will. 

The witnesses to the will testified that 
the deceased had stated to them, “If it is 
necessary, I want you all to swear to that.” 

The judgment of the Circuit Court up- 
holding the validity of the will was affirmed, 
and the court stated that the essentials of a 
valid nuncupative will are as follows: 


**(1) Two disinterested witnesses present at the 
making thereof; (2) They, or some of them, must 
have been especially requested to bear witness 
thereto by the testator himself; (3) It must have 
been made in his last sickness, in his own habita- 
tion or dweling house, or where he had pre- 
viously been residing ten days at least; except 
he be surprised by sickness on a journey, or from 
home, and dies without returning to his dwelling.’’ 


The court also observed that the trial 
judge’s instructions to the jury that the 
essential elements must be proved “by clear, 
cogent and convincing evidence” and by 
“evidence more strict and stringent in every 
particular than is required in the making of 
a written will” was a sufficient charge. 
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Limitations In Escrows In Trust 
Company-Bar Agreement 


As a result of a series of joint confer- 
ences with Joseph L. Stern, chairman of 
the Committee of The Ohio State Bar As- 
sociation and with committees of The Cuya- 
hoga County Bar Association and of The 
Cleveland Bar Association, an agreement 
has been reached with The Cleveland Trust 
Company, by the terms of which it is pro- 
vided that: 


“the Bank will not perform any escrow 
unless the Sales Agreement or Escrow 
Instructions deposited with it contain 
the necessary escrow conditions to en- 
able the Bank to perform the escrow.” 


A form of Escrow Receipt to be henceforth 
used was also agreed upon. 

The new agreement ends the use of forms 
of Escrow Receipts which were claimed by 
the bar committees to be tantamount to the 
drafting of escrow instructions or even sales 
agreements between buyer and seller, 

After reciting the documents or funds re- 
ceived by the bank as escrow agent, the re- 
ceipt concludes as follows: 


“The Cleveland Trust Company will 
use said documents and. disburse the 
funds hereunder as provided in the es- 
crow conditions in said Sales Agreement 
and/or Escrow Instructions.” 


The committees also procured the consent 
of the Trust Company to revise its “Con- 
ditions of Acceptance of Escrow,” as print- 
ed on the back of the receipt, so as to elim- 
inate objectionable clauses previously used, 
and so as to require the parties to the es- 
crow to sign a consent to the conditions. 

Unauthorized Practice News (American Bar 

Assn.) 

Qe 
Saving Income as Well as Gift Taxes 


The Commissioner of Internal Revenue 
has acquiesced in the decision in Downs v. 
Commissioner, 36 BTA 1129 which held that 
the income of an irrevocable trust of the 
type involved in Hesslein v. Hoey, 64 Trust 
Companies 515 (subsequently affirmed) is 
taxable to the beneficiaries and not the 
grantor. Thus the grantor, under the Hess- 
lein case, is not subject to a gift tax, nor, 
under the Downs decision, an income tax. 
The ruling, contained in Bulletin 1938-12, 
March 21, 1938, means that the Bureau will 
not litigate future cases where the trust 
provisions are substantially similar to those 
in the Downs case. 
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